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INTRODUCTION
In light of the Covid-19 pandemic, goods such as hand sanitizers, face masks and other
personal protective equipment have become first and basic necessities deemed essential to
combat the health emergency. Many Latin American governments have stepped up to take
measures to guarantee their stock, including price caps. In some cases, governments have extended -or already had measures in place to that effect- price and supply obligations to other
type of goods. The response of competition agencies to the crisis and certain practices raising
antitrust concerns has varied among jurisdictions, from no change from the pre-pandemic
situation to allowing some flexibility to otherwise more rigid rules.
This report is the result of a collaborative work of renowned competition law experts from Argentina, Bolivia, Brazil, Chile, Colombia, Ecuador, Guatemala, Mexico, Peru, Uruguay, and Venezuela, consolidating their answers to a common set of questions covering price controls and
competition law developments during Covid-19. The information is updated as of July 2020.

2

INDEX
4

12

17

Bolivia

Brazil

28

34

45

Cariola Díez PérezCotapos SpA

Esguerra Asesores
Jurídicos

Pérez Bustamante
& Ponce

Argentina
Bomchil

Chile

Bufete Aguirre,
Quintanilla, Soria
& Nishizawa

Colombia

52

57

Mayora & Mayora S.C

Creel García-Cuéllar,
Aiza y Enríquez

Guatemala

72

Uruguay

Guyer & Regules

México

78

Venezuela
D’Empaire

3

Mattos Filho, Veiga Filho,
Marrey Jr. e Quiroga
Advogados

Ecuador

64

Perú

Bullard Falla
Ezcurra +

01

ARGENTINA
Bomchil

4

»

PRICE CONTROLS
1. Are there any laws setting maximum prices, or regulating supply?
Argentina has a long history of applying price control laws and regulating supply, in
line with its recurrent economic crisis. Currently, these issues are contemplated in the
Supply Law (Law No. 20,680 of 19741) and enforced by the Secretariat of Domestic
Trade (‘SCI’).
Section §4 of the Supply Law penalizes, inter alia, any “artificial or unjustified price
increases” not proportional to cost increases or aimed at generating abusive profits2, any impediment or deviation of supply caused by artificially creating stages in
the value chain, the destruction of merchandise stock, the refusal to sell or provide
goods and services and the breach of the Executive Power’s resolutions under the
Law, which include the establishment of profit margins, reference prices, maximum
and minimum price levels, minimum levels or quotas.
Sanctions under the Supply Law include fines up to ARS 10,000,000 (sum that may
be increased to up to the triple of the profit obtained under the infringement and doubled for repeat offenders), seizure of assets, closure of the establishment for a period
of up to 90 days, special disqualification to trade and/or hold public office, suspension
from the National Register of State Suppliers of up to five years, loss of concessions,
privileges, special tax or credit regimes and disqualification of up to two years for the
use or renewal of credits granted by public financial entities.
In addition to the Supply Law, other legal provisions can also be enforced against price increases, such as the recently enacted fair trade regime (Decree 274/2019)3, and
the Competition Law No. 27,4424. Under the unfair trade regime, a violation of price
control regulations could be deemed illegal if considered objectively able to alter the
market position of the infringer, and can lead to fines of up to 10,000 mobile units
(currently equivalent to ARS 406,100,000) and the Competition Law prohibits exploitative abuses of dominance such as abusive pricing, with sanctions that include fines
amounting to up to 30% of the total turnover of the economic group of the infringer
in Argentina. In addition, Section § 300.1 of the Criminal Code sanctions with prison
term from six months to two years price increases that may be imposed through certain fraudulent acts or collusive activities, but not pure price gouging (understood as
a unilateral “unreasonable” price increase in times of demand or supply shock).

1 Law No. 20,680, June 25, 1974 [22939] BO.
2 It is worth noting that the Supply Law does not clarify or establish a criterion to determine what can be understood as an ‘artificial or unjustified
increase’ in prices.
3 Decree No. 274/2019,April 22,2019 [26508] BO.
4 Law No. 27,442, May 15, 2018 [33870] BO).
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While the Supply Law has been enforced on few
occasions in the past, most of the times under
heavy criticism, there seemed to be more general consensus of its justification in the context of
the economic crisis unfolded in 2019, coupled with
the arrival of the Covid-19 pandemic. The Administration that took office in December 2019 quickly
achieved the Congressional declaration of state of
public emergency by Law No. 27,5415. This status
was extended for one year –i.e., until March 2021by Decree No. 260/2020 (as amended by Decree
No. 287/2020) in view of the health emergency.
In particular, those decrees extended the application of the Supply Law to all economic agents
of the value chain during the public emergency,
including micro, small and medium-sized companies -otherwise excluded from its scope- and
authorized the Ministry of Health and Ministry of
Productive Development (higher authority of the
SCI) to impose price restrictions on critical sanitary supplies and adopt the necessary measures
to prevent shortages.

Those measures have reached two major groups
of products: firstly, critical sanitary and medical supplies - including jellified alcohol, mechanical fans
and body contact thermometers, medications,
gloves and protective personal equipment, disinfectant detergent, cloth masks, diagnostic devices,
active ingredients, portable respirators and general
medical equipment- and secondly mass consumption products such as food, beverages, cleaning
supplies and personal hygiene products, establishing, among others, the following obligations to
all members of the production, distribution and supply chain during the coronavirus emergency:
Increasing production, distribution and commercialization to the maximum of its installed capacity
Rolling back prices of those goods to those existing as of February 15 or March 6th, 2020, and publishing them at the points of sale
Guaranteeing the distribution and provision of
goods to the general population and health entities
Prioritizing the sale of critical sanitary supplies
to health entities
Prohibiting the sale of invasive mechanical ventilators without prior explicit authorization

Readily, the Ministries adopted a set of measures
establishing maximum prices and setting various
restrictive measures to maintain or increase domestic supply and protect supply chains to avoid
shortages or hoarding of essential and mass consumption goods6.

In a similar direction, the Ministry of Productive
Development prohibited suppliers of public utility
and other services to suspend or interrupt its supply due to non-payment.7

5 Law No. 27,541, December 23, 2019 [34268] BO.
6 To name a few: Joint Resolution No. 1/2020 (aimed at guaranteeing supply of products considered essential, such as respirators), Decree No.
301/2020 and 317/2020 (restricting exports of essential health products), Resolutions No. 86/2020, 115/2020 and 151/2020 (maximum prices of alcohol), Resolution No. 100/2020 - as amended and complemented by Resolutions No. 102/2020, 109/2020, 199/2020, 117/2020 and 118/2020 - (aimed
at increasing production and establishing retroactive maximum prices of mass consumption products), Resolution No. 114/2020 (maximum prices of
thermometers and face masks) and Resolution No. 103/2020 (beef market prices).
7 See Decree No. 311/2020, March 25, 2020 [15975] BO. Extended by Decree No. 543/2020 until June 28, 2020.
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INFORMATION REGIMES
2. Are companies obliged to report prices, production plans or other aspects of its
operation to the authorities?
Price controls measures issued in response to the Covid-19 pandemic (and in some
cases, regulations preceding the health crisis) require the periodic reporting by members of the supply chain to the national authorities of information regarding mass
consumption and sanitary products, as detailed below:
Critical medical supplies: obligation to report every five days the volume of
goods produced and sold, their customers and production plans for the next
three months
Hand sanitizers and their raw materials: obligation to report on a weekly
basis the quantity of products sold and its prices
Thermometers and face masks: obligation to prominently display price lists
for consumers in their point of sale
Mass consumption products: obligation of supermarkets and other retailers
to report on a daily basis consumer price lists at all points of sale
Meat: obligation of all companies engaged in slaughter, meat processing
and trade activities to report on a weekly basis the volume of beef and leather sold, its average daily sale price and category of origin of such products

Similar measures have been applied by provincial authorities, in particular the province of Buenos Aires.8

8 Decree No. 177/2020 of the Province of Buenos Aires, March 27, 2020 [28738], regulated by Resolution No. 2/2020, ratified by Law No. 15,174 and
extended by Decree No. 614/2020 on July 22, 2020.
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COMPETITION ENFORCEMENT
3. Have authorities enforced competition laws against conducts that might be related to or have originated in the Covid-19 pandemic? If so, please provide details.

Competition law in Argentina is currently enforced by the SCI, through the Comisión Nacional de Defensa de la Competencia or CNDC as the technical agency in charge of conducting investigations.
Although by and large there is a general consensus that it is not the role of competition authorities to
impose prices –and the wide scope of application of the Supply Law would make such experiment unnecessary- still the Competition Law 27,442 could be enforced against excessive pricing, and of course
collusive activity which might e.g. take advantage of shortages created by the pandemic. However, this
has not been the case, with the SCI being solely focused on enforcing the Supply Law and all procedural
terms of ongoing competition proceedings being suspended since late March 2020, with the result that
the CNDC reduced its level of operation to a minimum.
Still, in some cases the authorities have used antitrust enforcement as an additional threat in cases
where the Supply Law and similar measures were not available or deemed insufficient, such as in the
decision to investigate the beef market9 -despite the fact that the CNDC had already carried out an investigation in the sector in 2017, not detecting a specific anti-competitive behavior10 - or in the case of
medicinal liquid oxygen and its transportation services, after ordering the sole company supplying such
product to hospitals in the provinces of Chaco and Formosa not to increase prices11.
4. Have any guidelines or comments being issued as regards the application of
competition laws in the context of the pandemic?
To date, neither the CNDC nor the SCI have issued any recommendations, guidelines or opinions on the
application of competition laws in the context of Covid-19, although CNDC officials have unofficially
announced that, faced with a competition offence related to the pandemic –including the investigations
mentioned under question 3 above- the agency would apply the Competition Law as it would in any
other situation.
The shuttering of CNDC’s offices due to the pandemic, however, has accelerated the implementation of
digital access to competition files, to date limited to merger proceedings.

9 Resolution of the Secretariat of Domestic Trade No. 103/2020, March 31, 2020 [16203] BO.
10 An English summary of the 2017 investigation of the beef market is available at https://www.argentina.gob.ar/sites/default/files/mercado_de_la_
carne_vacuna_-_english_summary.pdf. [Last visited on June 10, 2020].
11 The company was reported to the authorities when announcing a 20% price increase for bulk and tube medical liquid oxygen and a 40% increase
in relation to service and maintenance costs as of the month of May 2020, which in the opinion of the authority would not be justified due to increases
of prices per cubic meter of oxygen or associated costs. As a result, on April 29, 2020, the Ministry of Productive Development, under the Supply Law,
ordered the company to uphold the prices previously in force for a period of 30 days as from May 1st, 2020, increasing its production to its maximum
installed capacity and arbitrating measures to ensure transportation and provision of the product.
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ONLINE PLATFORMS
5. Have the authorities enforced competition or price control laws in the context
of digital platforms during the Covid-19 pandemic? If so, have online marketplaces
taken measures against sellers using their online platforms?
As elsewhere in the world, online stores and platforms have generally benefitted during the pandemic,
with the result of price gouging practices becoming widespread in them, at least in the early stages of
the lockdown.
Against this backdrop, the consumer protection agency –also acting under the auspices of the SCIannounced the regular monitoring and auditing of publications posted on online retailers’ platforms
of, among other products, jellified alcohol, ethyl alcohol and face masks, to review their compliance
with price control measures. At the same time, the leading online marketplace platform (Mercado Libre) publicly announced its interest on collaborating with the authorities to control prices and delete
non-compliant publications from its platform12, with the result that, according to the agency, up to 78%
of the platform’s publications of those essential articles were deleted13.
Also, the authorities have been investigating consumer’s complaints regarding delivery terms of online
purchases14.

12 See Mercado Libre’s press release: ‘Tenemos el diario del lunes: usémoslo para frenar la curva de contagio’, March 21, 2020, available in its site (only
in Spanish) at: https://ideas.mercadolibre.com/ar/noticias/codo-codo-hasta-que-llegue-lo-mejor-medidas-para-cuidarnos-entre-todos/ [Last visited
on June 10, 2020].
13 See the Ministry of Productive Development’s press release: ‘Mercado Libre: el 72% de las ofertas de productos esenciales se dieron de baja’, May 9,
2020, available in its site (only in Spanish) at: https://www.argentina.gob.ar/noticias/mercado-libre-el-72-de-las-ofertas-de-productos-esenciales-sedieron-de-baja [Last visited on June 10, 2020].
14 See the Ministry of Productive Development’s press release ‘Ventas on-line: denuncian a empresas por incumplimientos en los plazos de entrega’,
May 14, 2020, available in its site (only in Spanish) at: https://www.argentina.gob.ar/noticias/ventas-line-denuncian-empresas-por-incumplimientos-en-los-plazos-de-entrega [Last visited on June 10, 2020].
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LOOKING FORWARD
6. Do you expect the enforcement of the measures described above to continue
after the Covid-19 pandemic?
As stated, Covid-19 added an additional justification to the enforcement of already
existing price control laws, created under the wake of the recurring boom-and-bust
cycles of the Argentine economy. In that context, while the lifting of some or all pandemic-specific measures is to be expected after the end of the health crisis, whether
the same will indeed end or rather the world will need to adapt to a “new normal” will
probably define the timing and scope of the lifting of such restrictions.
The same applies to those price control measures aimed at products other than health-related. The pandemic is proving to be devastating to the work market, increasing
levels of poverty to all-time high levels. Therefore, it is likely that the enforcement
of price control measures in the foreseeable future will remain in the government’s
agenda. However, it is no secret that price control laws cause more harm than good in
the medium to long term, and thus the benefit to the consumer is ultimately illusive.
For example, while the inflation rate for 2020 is expected to exceed 40%15 (in spite of
the drop in demand caused by Covid-19!) food retailers have only been authorized to
increase their prices up to 4.5% since March 2020, while unions are pressing for salary
increases. It is then obvious that price restrictions cannot continue for much longer
without causing a severe impact in the productive sector, which ultimately is the only
genuine creator of jobs.

15 See Daniel Blanco Gomez, “Las consultoras económicas esperan para 2020 una caída del PBI del 12% y una inflación de 40,7%”, published in
Infobae’s website, July 3, 2020, available (only in Spanish) at: https://www.infobae.com/economia/2020/07/03/las-consultoras-economicas-esperanpara-2020-una-caida-del-pbi-del-12-y-una-inflacion-de-407/ [Last visited on July 10, 2020].
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PRICE CONTROLS
1. Are there any laws setting maximum prices, or regulating supply?
Currently, Bolivia has not enforced and/or passed any competition laws against conducts relating to and/or originating in the Covid-19 pandemic, or laws setting maximum prices or regulating supply relating to the Covid-19 pandemic (with the exception of certain regulations applicable to basic services such as electricity, water, gas
and telecommunications).
Notwithstanding the above, it is important to contextualize that Bolivia does not have
a specific competition law and/or a specialized agency or authority for that matter
(competition matters are overseen by the Companies Oversight Authority -Autoridad
de Fiscalización de Empresas- that also oversees general commercial and corporate
matters of commercial companies).
Competition matters are mainly regulated by certain articles of Law No. 1600 (SIRESE
Law) applicable to public services such as telecommunications, transportation, electricity, hydrocarbons and water sectors (those activities can be exploited by private or
public entities by means of authorizations, licenses and/or concessions), with specific
regulation being enacted for the following regulated sectors:
Law No. 165 is applicable to the transport services sector. Mergers, covenants, agreements or collusion among carriers for the purpose of capturing
significant market share is prohibited. Market size is to be determined by a
competent authority whose powers are pending to be enacted.
Law No. 393 applies to the financial services sector. It prohibits monopolies,
oligopolies and mergers among financial institutions that harm competition.
The regulation further prohibits practices that have the purpose of maintaining a financial institution’s dominant position, as well as associations or
private agreements between Bolivian or foreign individuals or entities by
which they retain control or exclusivity of the provision of certain financial
services.
Law No. 164 regulates the telecommunications sector. The formation of monopolies and oligopolies involving radio electric spectrum frequencies in
broadcasting services is prohibited.
Supreme Decree No. 29519, provides sanctions for economic agents that
are not regulated by the aforementioned rules that incurred in ‘absolute or
relative antitrust behavior’. An absolute antitrust behavior is defined as the
acts, contracts, agreements or procedures undertaken among competitors
with the purpose or effect of (i) improperly displacing other market agents;
(ii) substantially impeding their access; and (iii) establishing abusive advantages in favor of one or more persons, whereby consumers are affected.
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Economic agents that have been involved or are involved in absolute anticompetitive
conducts described above may notify such actions to the authority and may be entitled to the benefit of reduced administrative sanctions, subject to their compliance
with certain requirements. Behaviors undertaken by non-competitor agents such as
the case of distributors may also be subject to sanctions depending on the effect they
could produce in the market (‘relative antitrust behaviors’).
These regulations are related to the protection of consumers’ rights in order to prevent the manipulation of prices, quality or quantity of products in the market.
Certain regulations by the Code of Commerce and the Penal Code also
apply to competition matters.

INFORMATION REGIMES
2. Are companies obliged to report prices, production plans or other aspects of its
operation to the authorities?
Unless specifically required, companies are not obliged to report prices, production
plans or other aspects of its operations to the authorities.

COMPETITION ENFORCEMENT
3. Have authorities enforced competition laws against conducts that might be
related to or have originated in the Covid-19 pandemic? If so, please provide details.
No.
4. Have any guidelines or comments being issued as regards the application of
competition laws in the context of the pandemic?
Bolivian regulatory authorities have not issued guidelines and/or comments as regards
the application of competition laws in the context of the pandemic, nor have enforced
competition or price controls in the context of digital platforms during Covid-19.
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ONLINE PLATFORMS
5. Have the authorities enforced competition or price control laws in the context
of digital platforms during the Covid-19 pandemic? If so, have online marketplaces
taken measures against sellers using their online platforms?
Considering the multiplicity of regulations dealing with competition matters as described above, Bolivia needs a comprehensive competition law including new business
models and incorporating new technologies through which online marketplaces do
business.
This necessity gains even more relevance in times of the current pandemic, since society and commercial relations have switched to new platforms (digital platforms /
e-commerce) and new ways to do business, and thus there is an urgent need to have
specific laws to accompany these changes.

LOOKING FORWARD
6. Do you expect the enforcement of the measures described above to continue
after the Covid-19 pandemic?
Specific provisions have been issued regarding payments and/or fixing of prices on
a temporary basis for electricity, water, gas and telecommunications services. In addition, suspension of these services, and the imposition of sanctions in the event of
non-payment are prohibited during the lockdown provided by Bolivian government.
These measures aim to protect low-income consumers. The above referred measures
are not expected to continue after the lockdown is fully lifted.
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PRICE CONTROLS
1. Are there any laws setting maximum prices, or regulating supply?
A profusion of legislative initiatives has populated the Brazilian public agenda over
the last months, including some relating to price control. Even though most of these
draft bills are still under discussion and despite the concerns expressed by the Brazilian antitrust authority -the Administrative Council for Economic Defense (‘CADE’)regarding initiatives that artificially alter competition conditions -as they could in the
mid and long run cause greater damages than benefits for the competition landscape
in the country– some of them start to have practical effects over the economic
regulation.1
Among the draft bills submitted to the Brazilian Congress, those with competition-related content include, for example, proposals of price controls or price freezes in sectors considered essential for coping with the Covid-19 pandemic (e.g. medicines and
individual protection equipment), liquid petroleum gas (LPG), funeral services, discounts on schools’ tuition fees, fees charged by delivery and individual urban transport applications and basic food basket products.2
With respect to such draft bills, CADE has already voiced its concern regarding several of the proposed measures,3 which, according to the authority could have relevant
negative side-effects for the markets’ competition dynamic. Despite the good intention behind the draft bills to prevent an abusive rise on prices due to the extraordinary
high demand caused by the Covid-19 crisis and protect consumers, especially those
most vulnerable, CADE has repeatedly reinforced that price control tools are not the
adequate mechanisms to address the issues targeted by such proposals.

1 As it will be described below, some bills regarding rules of competition enforcement have been sanctioned by the federal government and some Brazilian states, respectively. Also, there has been a presidential provisional measure, published on March 31, 2020, that determined the suspension of the
readjustment of medicine prices for 60 days (Provisional Measure No. 933/2020). The term of this measure, however, has already expired.
2 Some examples of relevant bills at the national level are Draft Bills No 1542/2020, 1008/2020, 2608/2020, 1179/2020, 1753/2020, and 1108/2020.
Please note that this is a non-exhaustive list and that bills have also been presented at a State-level.
3 CADE’s comments can be found at: http://www.cade.gov.br/acesso-a-informacao/publicacoes-institucionais/dee-publicacoes-anexos/pareceres-dodee-em-atos-de-concentracao-e-condutas-2020, [Last visited on June 17, 2020].
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In this sense, CADE has reasoned that such type of
regulations over prices could cause a relevant backlash in specific sectors as well as negatively impact the overall economy. CADE has argued that
state interference on key elements of the market
dynamics, such as prices, could end up having the
opposite effect than originally intended, i.e. could
harm competition instead of protecting it. This because price control tools could have discouraging
effects over production, distribution and commercialization, in case companies could not pass
along possible cost increases to consumers, and
also over investments in innovation.

nally, the implementation of price controls could,
in the middle to long run, derive in a general price
increase, as companies would try to prevent any
possible loss face new price freezes or compulsory
discount policies that could be put in place in the
future.
With respect to proposals on mandatory discounts
in fees, CADE noted that they could compromise
the continuation of the relevant businesses’ normal operations. Due to lower income from fees,
the companies could face unexpected difficulties
to cover their costs and payroll. The discounts
could also amount to a barrier to new entries, as
the attractiveness of investments in such sector
could decline as a consequence of limited investment returns.

The antitrust agency also highlighted that price
controls can entail an asymmetry in the conditions
of competition of different companies in the same
market, as each competitor has different production and cost structures, which are not considered in the abovementioned proposals. In fact, price controls could make more difficult to smaller
companies, which usually operate with more reduced margins4, to compete and could even implicate the exit of some of the competitors from
the market, causing, after all, market concentration. Moreover, CADE pointed out that, in some of
the affected markets (e.g. market for medicines)
prices have already been addressed by specific
regulation, which -despite being imperfect- aims
exactly at avoiding abusive pricing practices. Fi-

Nonetheless, despite the concerns voiced by
CADE, some legislative initiatives have been recently approved by regional governments. This is
the case, for example, of propositions regarding
discounts on private schools’ tuition fees sanctioned by some state governors5 and the recently
approved State Law which determines the control of individual protection equipment prices in
the State of Paraíba6. In any event, it is a subject
to continue monitoring as ongoing discussions
could give rise to new rules in other economic
sectors.

4 Broadly speaking, smaller companies tend to benefit less from economies of scale and scope, as well have less bargaining power to face suppliers,
making their costs proportionally higher compared to bigger enterprises. Therefore, price control measures, which have direct effects over the companies’
overall ability to pass along possible rises on production costs, could have an even more intense effect for smaller firms.
5 Examples are the States of Ceará and Rio de Janeiro. In the State of Piauí a draft bill providing for such measure is waiting for the governor’s sanction
after being approved by the State’s legislative. More information available at: https://www.ceara.gov.br/2020/05/12/governador-sanciona-lei-de-reducao-das-mensalidades-escolares-durante-pandemia/; http://www.alerj.rj.gov.br/Visualizar/Noticia/48831; and http://www.alepi.pi.gov.br/noticia.
php?idNoticia=10265, [Last visited on June 17, 2020]
6 State of Paraíba’s Law No 11,724/20.
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INFORMATION REGIMES
2. Are companies obliged to report prices, production plans or other aspects of its
operation to the authorities?
No specific rule on the report of prices, production plans or other aspects of companies’ operation has been established by the Brazilian government in the context
of the Covid-19 pandemic7. However, as it will be explained in better detail in item 3
below, CADE has recently launched a considerably broad preliminary probe into the
medical-pharmaceutical sector8, in order to assess possible sharp increases in prices
and profit margins that may amount to an antitrust infringement, affecting both consumers and the public health system. In this context, a large number of health-related
companies have been requested to provide a series of information, including invoices,
related to the commercialization of products associated with the pandemic control
(i.e. surgical masks, hand sanitizers, and medicines and other medical supplies used
to treat symptoms of Covid-19) for the period November 2019-July 2020, which will
allow CADE to monitor prices in these sectors.

COMPETITION ENFORCEMENT
3. Have authorities enforced competition laws against conducts that might be related to or have originated in the Covid-19 pandemic? If so, please provide details.
CADE has demonstrated to be attentive to potential anticompetitive practices that
could take place under the current situation. In this sense, as mentioned briefly above,
the authority has launched a considerably broad preliminary probe into the medical-pharmaceutical sector and is currently conducting a market inquiry to collect information from a large number of health-related firms in order to assess whether such
players could have been practicing price gouging in the context of the Covid-19 crisis.9

7 Please note that some regulated sectors have rules regarding the need to report some aspects of companies’ operations, but, as preexisting to the present context, they are not specifically related to the pandemic scenario.
8 Preparatory Proceeding No 08700.001354/2020-48, launched on March 18, 2020.
9 Preparatory Proceeding No. 08700.001354/2020-48, launched on March 18, 2020.
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As anticipated, the main purpose of the investigation is to check possible sharp increases in prices and profit margins that may amount to antitrust infringements and
could be affecting both consumers and the public health system.10 Amongst the respondents to the market inquiry there are hospitals, health insurance companies, pharmacy chains and suppliers and manufacturers of surgical masks, hand sanitizers, and
medicines used to treat Covid-19 symptoms. Besides the aforementioned requests for
information and invoices related to the commercialization of products associated with
the pandemic control, additional information such as spreadsheets evidencing the
evolution of prices of hand sanitizers, surgical masks, drugs used for treating symptoms of Covid-19, tests and treatments connected to Covid-19 have also been requested from retail pharmacy chains, hospitals, and clinical analysis laboratories. Also,
CADE has reached for the Departments of Health of the State of São Paulo, the State
of Rio de Janeiro and the Federal District in order to obtain information regarding the
evolution of prices paid to such products’ suppliers.

4. Have any guidelines or comments being issued as regards the application of
competition laws in the context of the pandemic?

A- Implementation of measures in line with WHO recommendations against the
spread of Covid-19
Over the last months, CADE has taken measures to face the Covid-19 crisis and remain
operational while ensuring the safety of staff and members of the antitrust community.
As part of adjusting to the new scenario, its staff is now mostly working remotely,
face-to-face meetings have been replaced by videoconferencing and conference
calls, and CADE’s Internal Rules have been amended to allow judgement sessions to
be conducted remotely11.

B- Merger control: deadlines remain unchanged and CADE is keeping up with the pace
In the merger control front, CADE remains committed to keep filing analysis on the
right track and has announced that all deadlines remain unchanged. In fact, the number
of deals reviewed by CADE from January to May this year outdoes the number of
filings analyzed by the authority in the same period of 2019, showing that has been no
negative impact over the agency’s performance12.

10 CADE’s press release, ‘CADE started collecting data to support investigation in the medical-pharmaceutical sector’, May 5, 2020, available at: http://
en.cade.gov.br/cade-started-collecting-data-to-support-investigation-in-the-medical-pharmaceutical-sector, [Last visited on June 17, 2020].
11 See Mattos Filho’s insight ‘Cade: activities and deadlines remain unchanged’, March 19, 2020, available at: https://www.mattosfilho.com.br/Pages/
unico-noticias.aspx?noticia-publicacao=coronavirus-impactos-atividades-cade [Last visited on June 17, 2020]. For more information see also Lauro
Celidonio Gomes dos Reis Neto, Renata Fonseca Zuccolo Giannella, Amadeu Ribeiro, Marcio Soares and Michelle Marques Machado, The Brazilian
Competition Authority implements measures in line with WHO recommendations against the spread of the COVID-19’, March 18, 2020, e-Competitions May 2020 - II, Art. No. 93835, available at: https://www.concurrences.com/en/bulletin/news-issues/may-2020-ii-en/the-brazilian-competition-authority-implements-measures-in-line-with-who [Last visited on June 17, 2020].
12 See CADE’s press release ‘Data regarding Cade’s performance with respect to mergers and acquisitions indicate the agency has been more productive
in 2020’, June 4, 2020, available at: http://en.cade.gov.br/data-regarding-cades-performance-with-respect-to-mergers-and-acquisitions-indicate-theagency-has-been-more-productive-in-2020 [Last visited on June 17, 2020].
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C- Investigation: deadlines
Changes concerning investigations have taken effect. Following guidance from
the Federal Government, CADE declared the suspension of all deadlines running
against defendants in (i) investigations of anticompetitive practices; (ii) gun-jumping
investigations; and (iii) other administrative proceedings for the imposition of
procedural penalties during the period in which the Provisional Presidential Decree No.
928 has been effective. Given the expiration of such Provisional Presidential Decree’s
term on July 21, 2020, the deadlines have started running again. No suspensions have
been applied to preliminary conduct investigations, proceedings relating to leniency
or settlement agreements and consultation proceedings.13

D- Cooperation between competitors: striking a balance between flexibility to provide
guidance in a timely fashion and prevention of distortions in competition14
There has been a lively debate around the world on how antitrust authorities should
be dealing with cooperation among competitors amidst the Covid-19 crisis. On May
28, 2020, CADE had the opportunity to formally rule on the first case (a collaboration
agreement between major beverage and food companies15) brought to its attention
and showed that, in line with other antitrust authorities around the world, the agency
is ready to move quickly and give the necessary guidance to companies willing to
cooperate with others as a mean to deal with the challenges presented by the current
crisis.
Although the collaboration agreement in question did not meet the filing thresholds
and there is a consultation mechanism to assess the lawfulness of agreements and
commercial practices (whose review period may last up to 120 days), CADE’s General
Superintendence reviewed and processed the parties’ submission in an expedited
fashion under an unregulated fast-track mechanism called ‘protocol procedure’.
Acknowledging the exceptionality and urgency of the request and the need for
prompt guidance, CADE issued its decision within ten calendar days counted from the
filing of the request. In light of the above, CADE has followed guidelines from both the
OECD and the International Competition Network (ICN) on best practices to review
cooperation between competitors amidst Covid-19 and reached the conclusion that,
in principle, the cooperation envisaged by the parties did not amount to an antitrust
violation. The decision was supported on the following grounds:

13 See CADE’s press release ‘Clarifications regarding the procedural deadlines of the agency due to the Provisional Measure No. 928’, March 23, 2020,
available at: http://en.cade.gov.br/informative-note, [Last visited on June 17, 2020] and supra n.11.
14 For more information on this matter, please refer to Matthos Filho’s insight ‘Entenda o posicionamento do CADE sobre cooperação entre concorrentes no contexto da atual crise‘, June 10, 2020, available at: https://www.mattosfilho.com.br/Pages/unico-noticias.aspx?noticia-publicacao=cade-cooperacao-concorrentes, [Last visited on June 17, 2020].
15 The case discussed by CADE’s Tribunal concerned a collaboration agreement between major beverage and food companies, namely Ambev, BRF,
Coca-Cola, Mondelez, Nestlé and Pepsico, which main purpose was to mitigate the effects of the economic downturn faced by small and medium retailers
in the food and beverage sector as a result of the social distancing measures related to the Covid-19 pandemic in Brazil.
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There is a reasonable economic justification for the cooperation agreement
and a nexus between the proposed cooperation and the Covid-19 crisis (i.e.,
cooperation between competitors was deemed as key for small retailers to
resume their economic activities)
The cooperation will be in force for a limited period (i.e., up to October 31, 2020)
The Parties will neither coordinate commercial practices nor exchange competitively sensitive information
The Parties will adopt safeguards to prevent exchange of competitively sensitive information at the meetings among competitors to implement the envisaged collaboration
Such cooperation may generate efficiencies that could not be obtained by
each party alone, and, as a result of such cooperation, consumers will be
better off.

CADE has also made clear that the decision does not grant to the parties any kind of
antitrust immunity. If, later on, there were to be evidence of an antitrust infringement
associated with the implementation of the cooperation agreement in question, CADE
will still have powers to take enforcement actions against them. The implementation
of this collaboration among competitors will be monitored by CADE’s General
Superintendence.
Following up on such matter, CADE has published in July an informative note regarding
collaboration initiatives among competitors in the context of the Covid-19 crisis. In
such document, the authority consolidated general guidelines regarding what would
be expected from lawful cooperation agreements in the present context, such as crisisrelated scope, limited term and geographical extension, careful governance structure,
and agents’ transparent posture and good faith. CADE also provided information
regarding the different communication channels the authority has made available
for companies that wish to consult CADE about the lawfulness of a determined
cooperation initiative before implementation.16

16 CADE’s informative note regarding collaboration agreements amidst the Covid-19 crisis is available at: http://www.cade.gov.br/noticias/cade-divulga-nota-informativa-sobre-colaboracao-entre-concorrentes-para-enfrentamento-da-crise-de-covid-19/nota-informativa-temporaria-sobre-colaboracao-entre-empresas-para-enfrentamento-da-crise-de-covid-19.pdf ] [Last visited on 17 June 2020].
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E- Changes in the legislation
On June 12, 2020, Law No. 14,010 - which governs an Emergency and Transitional
Legal Framework to be in force during the Covid-19 pandemic - was enacted17. With
respect to competition enforcement, the new law establishes:
The suspension of mandatory filing rules for associative contracts, joint ventures and consortia agreements entered into and in force from March 20,
2020 up until October 30, 2020 (or while the declaration of state of public
calamity remains in force)
That in case companies charge prices unreasonably below cost or decide to
close business without just cause from March 20, 2020 up to October 30,
2020 (or while the declaration of state of public calamity remains in force),
such practices shall not amount to an antitrust violation
That, when ruling on antitrust violations practiced as of March 20, 2020 and
while the state of public calamity remains in force, CADE shall take into consideration the extraordinary circumstances arising from the Covid-19 pandemic

With respect to the suspension of the abovementioned mandatory filing rules, the
new law allows CADE to either request the notification of associative contracts, joint
ventures and consortia agreements which are not deemed necessary to fight/mitigate
the effects of the Covid-19 crisis or open formal probes to investigate antitrust
violations in connection with those agreements.
As far as merger control is concerned, the new law is expected to have limited effects
in practice. This is so not only because the suspension of mandatory filing rules is
restricted to agreements executed and whose term cannot exceed the period in which
the state of public calamity is in force, but also given that CADE has been publicly
recommending that even cases that fall into the exemption hypothesis should be
submitted to the agency’s review and approval.
On the investigation front, defendants will likely use the new law to support their
defense arguments either to dismiss CADE’s probe or to consider the unprecedented
circumstances arising from the Covid-19 crisis as a mitigating factor on the imposition
of applicable penalties. Having said this, while reviewing a collaboration agreement
between competitors in the context of the current crisis, CADE has already made clear
that the agency will not accept a crisis cartel defense.

17 See Draft Bill No. 1179/2020. The law was published on June 12, 2020, after being sanctioned by the president with some vetoes on the project presented by the Congress.
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ONLINE PLATFORMS
5. Have the authorities enforced competition or price control laws in the context
of digital platforms during the Covid-19 pandemic? If so, have online marketplaces
taken measures against sellers using their online platforms?
In the particular case of online platforms, even though no specific new competitionrelated rule has been put in place and no specific investigation has been launched
by CADE, it is worth mentioning the recent debate over Law 14,010/2020. Amongst
the concerns stated in the presidential veto, it is worth highlighting the proposal
for mandatory reduction of the fees charged by urban transport and delivery apps.
According to the draft bill, all companies with activity in the individual transport of
passengers and/or delivery services, including the companies operating via platforms,
should have to reduce their fees in at least 15% and pass along the value difference to
the drivers. The veto went in line with CADE’s recommendation to reject such proposal.
In this direction, CADE was requested to express its views on such proposal and
conveyed its disagreement18, reiterating several of the underlined concerns regarding
other price control proposals, e.g. that linear discount policies could have unequal
impacts for companies in the same markets given their different structures and
commercial strategies, possible risks to the businesses’ profitability and subsequent
scaling down of services’ offer, quality losses and/or reduction of R&D investments,
discouraging effects over possible new entrants and also, in this case, the possibility
of an overall increase of the consumer price of the services, justified by other factors
previously internalized by the companies. In any case, it is a subject to continue to
monitor as other bills with similar content have also been submitted to Congress and
are still under debate19.

18 CADE’s comments on the subject can be found at Note No. 21/2020, published by the authority’s Economic Studies Department, May 25, 2020,
available at: http://www.cade.gov.br/acesso-a-informacao/publicacoes-institucionais/dee-publicacoes-anexos/SEI_CADE0758464NotaTecnica212020DEECADE.pdf, [Last visited on June 17, 2020].
19 Some examples are Draft Bills No. 2786/2020, 2340/2020 and 1136/2020.

25

LOOKING FORWARD
6. Do you expect the enforcement of the measures described above to continue
after the passing of the Covid-19 pandemic?
With economies in recession as a result of the social distancing measures related to
the Covid-19 pandemic, consolidations and verticalizations of markets are anticipated
and antitrust practitioners in Brazil and across the globe have already being exploring
avenues to obtain either preliminary precarious authorizations20 to implement
transactions in pre-merger control regime systems or clearance based on failing
firm defense claims21. Cooperation between competitors envisaged either to address
market failures arising from the current economic crisis (e.g. overcoming demand
and supply shocks) or to join efforts for R&D to fight Covid-19 will also remain on
the agenda of antitrust enforcers for a while. Similarly, antitrust authorities in Brazil
will remain vigilant on price gouging, refusals to deal and other unilateral practices,
in particular in sectors negatively and/or positively affected by the pandemic such
as Life & Sciences, infrastructure and digital markets. Finally, acquisition of startups
by incumbent players, which might become more common in case the reduction of
the economy’s liquidity negatively impacts their investments inflow, and the so-called
crisis cartels are also foreseen as potential issues to be addressed by CADE in the
aftermath of the Covid-19 crisis.

20 According to CADE’s Internal Regulation (section §114), the notifying party of a merger can request, at any moment, a precarious and preliminary
authorization for the consummation for the merger, in cases in which, cumulatively: (i) there is no danger of irreparable damages for the competition
conditions in the market; (ii) the measures to which the authorization is requested are fully reversible; and (iii) the notifying party is able to demonstrate
imminent risk of substantial and irreversible financial damages for the target company in case the precarious authorization for the merger closing is not
granted. Up until today, CADE has granted a single precarious and preliminary authorization (See for instance Merger Case N. 08700.007756/2017-51,
‘Excelente B.V., Rio de Janeiro Aeroporto S.A. and Concessionária Aeroporto Rio de Janeiro S.A.’).
21 According to CADE’s guide on horizontal mergers, the failing firm defense theory would be applicable to cases in which, cumulatively (i) the blocking
of the transaction by CADE would cause the exit of the company from the market or its inability to face its financial obligations; (ii) the blocking of the
transaction by CADE would cause the exit of the company’s assets from the market, and, therefore, reduction of the offer structure, enhanced levels of
market concentration and loss of economic welfare; and (iii) no alternative transaction with less negative impacts over the competition landscape would
be possible. The theory has already been mobilized in a series of merger filings, but in most of them its application has been discarded by CADE. However,
in Merger Case No 08700.004163/2017-32 involving Petromex and Petrobras, CADE’s decision comprised elements of the failing firm defense. Among
other reasons, the approval (conditioned to behavioral remedies) was granted by CADE as the transaction came to be seen as the option to avoid the exit
of relevant assets from the market with less negative impacts to the market.
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PRICE CONTROLS
1. Are there any laws setting maximum prices, or regulating supply?

A- Which sectors of the economy have been affected by those measures
In general terms there is no price regulation in Chile, with only a few exceptions (i.e.
regulated markets like utilities). Therefore, prices are usually set by market forces. This
is the case under normal circumstances, and it has remained largely unchanged in the
current context of the Covid-19 crisis. Even in spite of the state of catastrophe (a state of constitutional exception that allows for the restriction of rights),1 which enables
the Heads of National Defense to distribute goods for free or for a determined fee,
this power has not been exercised and prices of most goods continue to be freely
set in the market. Of course, this does not rule out that, at some point, through these
powers or others contemplated in the Chilean system, prices may be set.
Notwithstanding the above, the Ministry of Health has determined, as part of the series of measures it has taken to combat Covid-19, to set the maximum price of certain
products directly linked to the health system’s reaction to the pandemic. Thus, only
the healthcare sector has been affected by price regulation.

B- Whether the restrictions reach all or part of the supply chain
The only goods and services subject to the price regulation are PCR tests2, rental of
spaces to be used as emergency hospitals and the referral of patients from the public
health system to private clinics. This is to say, prices have been set only for certain
products, not including a whole supply chain but only very specific portions of it.

C- The enforcement agency and applicable sanctions
The above mentioned price regulations are not enforced by the antitrust agency (the
Fiscalía Nacional Económica, ‘FNE’), but by the Public Prosecutor’s Office (Ministerio
Público), since their infringement may constitute a criminal offense, according to Law
No. 16,282, with penalties of imprisonment ranging from six months to three years.3

1 The state of catastrophe was decreed by the President of the Republic on March 18, 2020.
2 PCR (polymerase chain reaction) tests have been widely used to detect COVID-19 in the world and also in Chile.
3 Law No. 16,282 (1965) establishing certain provisions of application in the case of natural disasters.
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INFORMATION REGIMES
2. Are companies obliged to report prices, production plans or other aspects of its
operation to the authorities?
Along with the lack of price regulation, as a general rule there is no obligation for the
companies to notify or report their level of production or prices to the public authorities, but several public authorities and public agencies have powers to request for information (i.e. Ministry of Health, Super Intendent of Health, FNE, National Consumer
Service -Servicio Nacional del Consumidor, ‘Sernac’-4, among others).

COMPETITION ENFORCEMENT
3. Have authorities enforced competition laws against conducts that might be related to or have originated in the Covid-19 pandemic? If so, please provide details.
Although there has been an academic debate and some judgments issued well before the pandemic discussing the possibility of sanctioning excessive prices in Chile
under the Competition Law (Decree-Law No. 211)5, we are not aware of any pending
litigation before the Competition Court (Tribunal de Defensa de la Libre Competencia,
‘TDLC’), or any current investigation led by the FNE for excessive pricing prompted
by the Covid-19 pandemic. This statement does not rule out the possibility of proceedings under way in relation to this matter, as investigations by the FNE are usually
reserved at the onset of the proceedings.
The same is true regarding other possible antitrust infringements committed on occasion of Covid-19: we are not aware of any kind of prosecution or investigation, but this
does not necessarily mean that no investigation is being carried out.
In contrast with the antitrust authorities, Sernac has been very active regarding prices and has announced audits on price manipulation in the context of the pandemic,
among other matters. Similarly, Sernac has reported that it has handed over the information it has received in relation to the infringement of the prices set by the health
authority to the Public Prosecutor’s Office6.

4 It is worth mentioning that, unlike some jurisdictions, in Chile the protection of consumer rights and competition are entrusted to different agencies.
5 There has been a debate about whether or not the wording of the Competition Law allows the prosecution of excessive pricing. According to Section §3
of the Law, ‘any act, deed, or convention that prevents, restricts or hinders free competition’ may be sanctioned. In turn, its subsection b) indicates as an
anti-competitive conduct ‘the abusive exploitation by an economic agent, or a group of them, of a dominant position in the market, fixing purchase or sale
prices, imposing on a sale that of another product, allocating zones or market shares or imposing on other similar abuses’. See Centro Competencia UAI,
‘¿Es posible sancionar por precios excesivos en tiempos de Covid-19’, Investigaciones CeCo’ May 11, 2020), available at: https://centrocompetencia.com/
es-posible-sancionar-por-precios-excesivos-en-tiempos-de-covid-19/, [Last visited on June 16, 2020].
6 See Sernac’s press release ‘SERNAC envió a Fiscalía reclamos, información y levantamiento de precios por Estado de Catástrofe’, April 3, 2020, available at: https://www.sernac.cl/portal/604/w3-article-58436.html [Last visited on June 16, 2020].
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Sernac also set up an online tool for quoting necessity goods7, which makes it possible to keep track of their prices by zone. This tool is not linked to products whose
prices have been set by the authority, but seeks to help consumers in their purchasing
decisions.

4. Have any guidelines or comments being issued as regards the application of
competition laws in the context of the pandemic?
Besides price controls and excessive pricing, there has been a debate about the need
for cooperation among competitors during the pandemic. According to the Competition Law, the TDLC may hear under a non-contentious procedure consultations by
interested parties or the FNE about acts or contracts and its compliance with the
Competition Law.
Under a regulation issued by the TDLC (Auto Acordado No. 5) consulting parties must
suspend and therefore not execute the deal under consultation until the TDLC issues
its decision. Nevertheless, under the current pandemic the TDLC issued a new regulation -Auto Acordado No. 218- allowing consulting parties to proceed -despite the
existence of a pending consultation- with cooperation agreements among competitors which may be needed to maintain the supply chain of goods or services which
are essential.
Likewise, the FNE issued a public statement setting out the criteria that must be met
to fulfil the requirements of a lawful cooperation among competitors.9 The agency
also stated its willingness to prosecute those who abuse of the current emergency
context to undermine competition, whether by means of collusion or other conducts
(that could potentially include cases of excessive pricing).

7 See ‘Cotizador de Productos Básicos por Coronavirus‘, publicly available at: https://www.sernac.cl/portal/619/w3-article-58435.html [Last visited
June 16, 2020].
8 Auto Acordado No. 21/2020 issued by the TDLC on April 7, 2020.
9 See the Public statement issued by the FNE on April 3, 2020, available at https://www.fne.gob.cl/wp-content/uploads/2020/04/Declaraci%C3%B3nP%C3%BAblica-FNE-030420.pdf, [Last visited on June 16, 2020].
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ONLINE PLATFORMS
5. Have the authorities enforced competition or price control laws in the context
of digital platforms during the Covid-19 pandemic? If so, have online marketplaces
taken measures against sellers using their online platforms?
The lack of public statements by the antitrust authorities regarding price controls has
been the rule, and this situation also applies to online stores and digital platforms,
despite its relevance during the health crisis.
Nonetheless, Sernac has surveyed these platforms and in some cases has detected
unreasonably high price increases for some necessity goods in the response to Covid-19, such as masks and gel alcohol, and has sent notices to the intermediary companies in charge of the online marketplaces ordering them to block sellers who offer
this type of product in clearly disproportionate conditions.10 Although these findings
and measures may be an indication of excessive pricing, they are not directly related
to the maximum prices set by the authority or to a possible prosecution under the
Competition Law.

LOOKING FORWARD
6. Do you expect the enforcement of the measures described above to continue
after the Covid-19 pandemic?
Given that the measures taken by the Chilean authorities to set maximum prices, in
general, have been few and far between, we do not expect them to extend beyond
the duration of the coronavirus-related health crisis. Regarding competition authorities we are not aware of any guidelines regarding excessive pricing that might be in
the pipeline, and in general terms, antitrust authorities have been reluctant to become
price regulators.

10 See Sernac’s press release, ‘SERNAC fiscalizará fraudes, acaparamiento y eventual especulación de precios, dado decreto de Estado de Excepción’,
March 18, 2020, available at: https://www.sernac.cl/portal/604/w3-article-58399.html [Last visited on June 16, 2020].
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PRICE CONTROLS
1. Are there any laws setting maximum prices, or regulating supply?
Section § 334 of the Political Constitution allows for the possibility of State intervention in the economy. Although our national charter dates from 1991, section 60 of Law
No. 81 (1988) authorized governmental intervention in the prices of goods and services in the following modalities:
Direct control: by which the authority established a ceiling price and/or a
price floor
Regulated freedom: by which the authority established a price methodology used to determine the price
Controlled freedom: by which the market agents were free to set the prices
subject to an obligation to report them to the authorities.

A- Regulations setting a ceiling price or a price floor
Restrictions on the freedom to set prices are commonly applied by the authorities
to highly concentrated markets or to markets that do not show a highly competitive
dynamic and are basic for the economy. Instead of setting fixed prices, governmental
agencies in Colombia have been more prone to set ranges of prices composed by
ceiling prices and/or price floors, in order to maintain at least some competitiveness
in the setting of prices.
In order to illustrative the aforementioned, the following table shows some: (i) products subject to price control; (ii) regulated agents; and (iii) enforcing agency and
sanctions for non-compliance:
Products
1. Drugs & Medical devices
According to Circular No. 10/2020,
issued by the National Pricing Committee for Drugs and Medical Devices
(‘CNPMDM’), there are 2,487 medicines regulated with a ceiling price. To
set the ceiling price of the drugs, the
CNPMDM performs a benchmark with
the average sales price of the medicines in the national market and their re-

Regulated agents

Enforcing agency
and sanctions

Laboratories (manufacturers

According to section §132

and/or importers) and who-

of Law No. 1,438 (2011), the

lesale distributors. In some

Superintendence of Industry

events, the ceiling price also

and Commerce (herein after

applies to small retailers. For

‘SIC’) is the enforcing agency.

example, the ceiling price

Breach of the regulation may

of ‘Kaletra’ also applies to

lead to fines up to approxi-

pharmacies or drug stores

mately USD 1.2 million.

2

retailers.

ference international sales price1.

1 Due to the Coronavirus COVID-19 emergency and according to Decision 914/2020, the Ministry of Health and Social Protection established a maximum price for the Intensive Care Unit Services.
2 The Kaletra drug is used to prevent and treat HIV/AIDS.
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2. Milk
According to Resolution No. 17/2012,

Milk retailers must pay at

According to section § 61

issued by the Ministry of Agriculture

least the price floor for the

of Law No. 1,438 (2011), the

and Rural Development (‘MADR’), the

milk according to the me-

SIC is the enforcing agen-

floor price charged by milk producers

thodology

cy. It can impose fines up to

is set considering: (i) geographical re-

Resolution No. 17/2012, is-

gion; (ii) chemical composition of the

sued by the MADR and the

milk (proteins, fats, and solids); (iii)

prices established each year.

established

in

approx. USD 489,000.

quality of the milk (content of UFCs
in the milk); (iv) PSP conditions of the
milk (milk free of brucellosis or/and
tuberculosis and good farming practices); and (v) freight.3

3. Gasoline & Diesel
The Ministry of Energy and Mines

The value chain is heavily

According to section § 61

(‘MME’ for its initials in Spanish) regu-

regulated. For instance, the

of Law No. 1,438 (2011), the

lates the competitive landscape of the

producer price, the trans-

SIC can impose fines up to

gasoline and diesel geographic mar-

portation cost, the whole-

approx. USD 489,000.

kets in Colombia. In some places, gas

saler margin and the evapo-

stations are not bound by a ceiling pri-

ration costs are regulated,

ce (i.e. big cities) whereas in small mu-

thus

nicipalities, the Ministry has imposed a

wholesalers, transport com-

ceiling price for gasoline and diesel. In

panies and ultimately gas

the former municipalities, the govern-

stations. In the controlled

ment enforces the policy of controlled

freedom the retailer’s mar-

freedom. For instance, gas stations still

kup is free whereas in regu-

have to report their prices in a databa-

lated markets, the markup is

se called ‘SICOM’ .

established by regulation.

4

affecting

producers,

3 Due to the Coronavirus COVID-19 emergency and according to Decision 72/ 2020, the MADR established the average price of milk nationwide at
COP $1,254 (approx. 0.035 USD). The above, considering the difficulties to set the price of the milk by analyzing its composition and quality. This price
applies for June 2020.
4 SICOM stands for ‘Sistema de Información de Combustibles Líquidos’, https://www.sicom.gov.co/.
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4. Liquefied Petroleum Gas (LPG)
Resolution No. 180/ 2009, issued by

Regarding

the

price

for

According to section § 81 of

the Commission for the Regulation of

domestic gas service, the

Law No. 142 (1994), as mo-

Energy and Gas (‘CREG’), establishes

regulation applies for the

dified by section 19 of Law

a formula to calculate the ceiling price

local producer, the distribu-

1955 (2019), the Superinten-

of LPG. This formula is calculated con-

tors and retailers.

dence of Utilities (‘SSPD’),

sidering: (i) purchase costs of the LPG;

can impose different sanc-

(ii) freight; (iii) wholesaler margin; and

tions ranging from the sus-

(iv) retailer margin.

pension of the license to

Also, Resolution No. 066/2007 issued

provide the service, and/or

by CREG sets the formula to calculate

imposing

the ceiling price that ECOPETROL (the

24.4 million.

only local LPG producer) can charge
for the LPG to the distributors. This
price is calculated according to the
LPG’s ‘Export Parity Price’.

5. Natural Gas
Resolution No. 137/2013 issued by

The observing parties in the

CREG, establishes the formula to calcu-

regulated markets are all the

late the ceiling price that can be char-

regulated agents participa-

ged for natural gas for residential use.

ting in the value chain save

The cost for the natural gas is the re-

for the producer (the gas

sult of adding the costs of each of the

price was liberalized in 2013).

stages of the value chain (production,
power transmission, distribution, commercialization and administration) to
the final price.

6. Water and Sanitation
Resolution No. 864/2018 issued by the
Commission for Regulation of Water

Water retailers and sanitation companies.

Supply and Sanitation (‘CRA’), establishes the formula to calculate the price
that can be charged for water supply
for residential use as well as sanitation
services.
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fines up to USD

7. Electricity
Resolution No. 119/2007 issued by

The formula to calculate the

CREG establishes the formula to calcu-

rate for the domestic elec-

late the ceiling price that can be char-

tric power applies to the re-

ged for electricity for residential use.

tailers.

The cost for the domestic electrical
power is the result of adding the costs
of each of the stages of the value chain
(production, power transmission, distribution, commercialization and administration) to the final price.

8. Financial Services
Financial institutions are free to deter-

The regulated fees for wi-

According to section §208

mine the prices and fees of the pro-

thdrawals from electronic

of Decree No. 663 (1993),

ducts and services they offer. Howe-

ATMs, and for carrying out

the Superintendence of Fi-

ver, the interest rates are limited by

transactions through inter-

nance can impose fines up

the usury rate (1.5 times the average

net, apply to the banks.

to approx. USD 343,450.

According to section 12 of Law No.

Minimum fee rates apply to

According to section §36 of

1369 (2012), and section s 3 and 4

the postal operator compa-

Law No. 1,369 (2009), the

of Resolution No. 2567/2010 issued

nies.

Ministry of Information and

banking interest). For social housing
loans, the law imposes a lower cap on
interests. Also, there are some financial
services (ancillary to the main service)
such as the fees charged to the financial user for withdrawing money in a
third-party ATM, also prices and fees
that banks charge to their clients for
checking their balance, and for carrying out transactions through internet.

9. Postal Services

by the Commission for Regulation of

Communication

Communications (‘CRC’ for its initials

gy (‘MINTIC’ for its initials in

in Spanish), postal operators are free

Spanish) can impose fines

to establish the prices for their ser-

up to approx. USD 49,190.

vices, except for the ‘express courier
services’ which purpose is the ‘distri-
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Technolo-

bution of massive postal objects’5 or
the ‘interconnection among operators’
.6Regarding the express courier services aimed at the distribution of massive postal objects, the current year’s
minimum fee that a postal operator
can charge to a user is of USD 0.19 for
each shipment, and for interconnection
services, the minimum fee that a postal operator can charge to another is
approx. USD 0.28.

10. Telecommunication services
In the telecommunication sector the

The rates established by the

According to section §63 of

CRC has established regulated fees

CRC apply to the communi-

Law No. 1,341 (2009), the

for: (i) maximum access charges for

cations carriers.

MINTIC can impose sanc-

traditional switched voice telephony

tions like the suspension

(TPBCL for its initials in Spanish), (ii)

of the service or impose to

maximum access charges for fixed ne-

the companies fines up to

twork (voice), (iii) maximum access

approx. USD 3.6 million.

charges for mobile network (voice),
(iv) network access charges (TPBCLE),
(v) fixed to mobile fees, (vi) text messages, (vii) billing, distribution and collection, and (viii) national automatic
roaming.7

Companies commercializing products or services without observing price controls
can be fined by the corresponding surveillance agency with fines that vary depending
on the particular regulation as seen in this document. Likewise, it is important to point
out that, according to section § 1 of Law No. 155 (1959) — Competition Law —, the SIC
could, at least theoretically open an investigation for excessive pricing. If the SIC determines a breach of competition laws, it can also impose fines up to USD 24.4 million,
notwithstanding other fines.

5 It is a significant number of postal objects delivered by the same sender to a postal operator who will distribute these objects to a plural number of
recipients.
6 The interconnection among operators is the possibility that have a postal operator to use the network of another postal operator to offer its services.
7 See CRC’s regulation available at: https://www.crcom.gov.co/es/pagina/valores-regulados, [Last visited on June 10th, 2020].
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B- Laws regulating supply
The laws that regulate supply are commonly applied to products offered in public
utilities (e.g. natural gas). For example, regarding the domestic service of natural gas,
according to section § 2.2.2.2.1 of Decree 2345 (2015), when there are non-transitory
restrictions on the supply of gas or serious emergency situations that prevent the
continued supply of the service, the producers that are at the same time retailers,
the retailers, and the transporters of gas must supply with priority the ‘essential
demand’(compression stations, domestic users and small commercial users, vehicles
that use this product, and refineries). Afterwards, they can offer the product to the
‘non-essential demand’ and, finally, to those companies that export the product.

INFORMATION REGIMES
2. Are companies obliged to report prices, production plans or other aspects of its
operation to the authorities?
Companies commercializing products regulated by a control price regime (direct
control, regulated freedom, or supervised freedom), usually must report the information
to the supervising agency on a regular basis. There is no standardized term or way of
sharing the information across the regulated spectrum of agencies. Each agency has
different and particular regulations.
For example, the cargo transportation service is subject to a controlled freedom
regime, which implies that companies that provide this service can freely establish the
prices for it, as long as they are not above the ‘Efficient Operating Costs’ previously
reported to the authority.
Another example is the market for agrochemical products, which are regulated by a
controlled freedom regime, which implies that producers or wholesale distributors of
this type of products (e.g. fertilizers, pesticides, animal drugs, or biological products
for livestock) must report to the MADR information related to, among others, the
presentation in which the product was marketed; the average gross selling price; net
sales in value and volume without discounts; a list of clients, suppliers with whom such
transactions are made; and unit production and marketing costs.
If a company fails to report the information required by the authority, it can be
charged with fines depending on the particular regulation and authority in charge of
surveillance, as explained above in this document.
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COMPETITION ENFORCEMENT
3. Have authorities enforced competition laws against conducts that might be related to or have originated in the Covid-19 pandemic? If so, please provide details.
Recently, the Ministry of Commerce, Industry and Tourism (‘MINCIT’) issued Decree
No. 507 (2020) pointing out that, during the emergency caused by the Coronavirus
Covid-19, the Ministry of Health and Social Protection (‘MSPS’), the MADR, and the
MINCIT are in charge of setting up a list of basic products offered in the market,
in order to allow the National Administrative Department of Statistics (‘DANE’ by
its initials in Spanish) to follow up on the prices as well as their changes during the
Covid-19 pandemic. It also, allows the DANE to report to the SIC when those products
show a significant price increase.
On this regard, below we list two administrative investigations recently initiated by
SIC against some companies for allegedly having infringed section §1 of Competition
Law No. 155 (1959), by incurring in an excessive price:
Inmadica Case: By Resolution No. 19,922 dated May 4, 2020, the SIC opened an investigation against Inmadica Andina S.A. (‘INMADICA’). The competition authority alleges that INMADICA significantly increased, in a short
period of time, the prices of personal protection equipment (e.g. surgical
masks, safety gloves, N95 face masks) required by health workers to provide their medical services safely during the emergency. The SIC affirms that
INMADICA increased the prices of those products by approximately around
12% between April 6, 2020 and April 12, 2020.
Farmalatam Case: By Resolution No. 25,183 dated June 1, 2020, the SIC opened an investigation against Farmalatam Colombia S.A.S. (‘FARMALATAM’),
based on the fact that a few days after the first case of Coronavirus Covid-19
was detected in Colombia the company acquired from a hard discount retailer different units of the antiseptic gel ‘Natural Feeling’ at a unit price of USD
1.17 in order to commercialize them at a price more than ten times higher, or
around USD 11.16. To this extent, the SIC alleges that FARMALATAM has sold
this antiseptic gel for a price 1,014% higher than its regular price, obtaining a
profit share of 555,7% by selling this product with an excessive price.
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4. Have any guidelines or comments been issued in regard to the application of
competition laws in the context of the pandemic?

A- Collaboration Agreements Between Competitors (Resolution 20,490 of 2020)
According to the doctrine of the SIC, as well as the guidelines for collaboration among
competitors issued by the competition authority on 2015, the requirements for such
agreements are as follows:
(i) They must increase efficiency;
(ii) They must be essential for the generation of the efficiencies;
(iii) A relevant part of the efficiencies obtained with the collaboration agreements
must be transferred to the consumers; and
(iv) They may not eliminate competition in a significant part of the market.
Due to the sanitary emergency caused by the Covid-19, on May 12, 2020, the SIC issued
Resolution No. 20,490 establishing that an agreement among competitors aimed at
attending the emergency caused by the coronavirus COVID-19 or to overcome its
negative effects on the economic system as a result of the emergency has to be
informed to the SIC, but under the presumption that efficiency is achieved.
It must be noted that, pursuant to this resolution, the authority is not obliged to give its
approval to the agreement. In that sense, even if the regulation is in the right direction,
it does not provide a safe harbor for the companies that may want and need to enter
into a collaboration agreement in order to overcome the Covid-19 crisis.

B- Decree 482 of 2020
Also, by Decree No. 482 (2020) the Ministry of Transport created a ‘Logistics and
Transport Center’, which will act as the new authority in charge of analyzing and
approving cooperation agreements among companies interested in acquiring
shipping cargo services, agreements between companies that offer those services or,
agreements between companies that need shipping cargo services and companies that
offer it. According to section §3 of Decree 482, to approve these types of agreements
the Logistics and Transport Center will consider the logistic and operational synergies
that those agreements can generate.
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ONLINE PLATAFORMS
5. Have the authorities enforced competition or price control laws in the context
of digital platforms during the Covid-19 pandemic? If so, have online marketplaces
taken measures against sellers using their online platforms?
The SIC recently ordered some digital platforms (e.g. Mercado Libre) to stop marketing
Covid-19 rapid tests considering that those tests only can be manipulated by health
professionals. Likewise, it ordered some digital platforms (e.g. Mercado Libre, Linio
and OLX) to remove from their digital channels any publication of products that uses
the words “Covid-19”, “Coronavirus” and other similar or equivalent words to promote
or commercialize their products.

LOOKING FORWARD
6. Do you expect the enforcement of the measures described above to continue
after the Covid-19 pandemic?
All legal measures issued by the government to prevent and mitigate the negative
effects caused by the Coronavirus are justified by the emergency. To this extent, in our
view, once the sanitary emergency caused by the Covid-19 finishes, the government
will not continue to enforce them.
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»

PRICE CONTROLS
1. Are there any laws setting maximum prices, or regulating supply?
Historically, politicians of all tendencies in Ecuador have had an interventionist bent.
There are several price controls measures in place ranging across industries, from
agricultural produce to medicine. As expected, these fixed prices almost always result
in higher prices that get passed-on to consumers through intermediaries such as distributors, or in processed goods.
Price controls in Ecuador are especially ubiquitous in agriculture, as is common in
developing, export-led economies. There are two systems in place, the first one a
national program and a second one part of the Andean Community of Nations. The
national program depends on the Ministry of Agriculture who sets price bands for
wheat, barley, milk, rice, soy, bananas, and corn1. Generally, producers vocally support
these price bands -that in practice are price floors- and protest deviations from them.
Deviating from these price bands is criminally prosecuted according to the recently
enacted Criminal Code2:
‘§308.2 – Whoever does not pay the official minimum price established by
the State for bananas, corn, rice or any other agricultural product, for the
purpose of commercialization in the national or foreign market, shall be imprisoned from one to three years.’
The government does not collect figures on prison sentences being served for
non-compliance, but the fact that the criminal system can intervene to force the payment of specific prices demonstrates how culturally entrenched these agricultural price floors are.
The Andean System, enacted through Decision No. 371, seeks to stabilize the importation prices of several volatile and sensitive agricultural products. Stabilization is achieved by increasing the ad-valorem tariff when the international price is below the floor
level, and lowering said tariff to zero when said price is above the ceiling3. These tariffs
are set within the margins allowed by the World Trade Organization.

1 Press release by the Ministry of Agriculture, Livestock, Aquaculture and Fishing, ‘Ministry of Agriculture and Livestock defines support prices for rice,
corn and bananas with new technical mechanism’, available at https://www.agricultura.gob.ec/mag-define-precios-de-sustentacion-de-arroz-maiz-y-platano-con-nuevo-mecanismo-tecnico/ [Last visited on June 11th, 2020].
2 Ecuadorian Criminal Code. Official Record No. 180. February 10, 2014. Section §308, 2.
3 Andean Community of Nations. Decision No. 371 (November 26, 1994).
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Similarly, prices for electricity are not liberalized in Ecuador. The government sets
fixed prices depending on patterns of consumption, aiming to subsidize small consumers in rural areas.
Ecuadorian authorities also control prices of medicines, pharmaceutical products, and
related industries. Depending on the availability of substitutes, the medical condition,
the product treats, and international trends, the National Council for Setting and Reviewing Prices for Medicines for Human Use and Consumption distinguish between
goods that have price bands, those that have fixed prices and those whose price is
freely set by market forces4.
As part of the national emergency declared by the Executive due to the SARS-CoV-2
pandemic, the government took several measures related to prices. For example,
through resolution MSP-2020-057 price ceilings were set for different types of Covid-19 test kits, differentiating those ceilings between public (USD 80) and private
health providers (USD 120). During the peak of cases in Guayaquil -the hardest- hit
city in the country- the government even set price ceilings for coffins and funeral services. For example, the ceiling was set in no more than USD 150 for a coffin able to carry a person of up to 100 kilograms, and no more than USD 675 for cremation services.
The effectiveness of these measures has not been quantified, but it is highly unlikely
that these prices were observed by private companies that do not have direct oversight of the government, such as providers of test kits that sell them directly to public
hospitals.

INFORMATION REGIMES
2. Are companies obliged to report prices, production plans or other aspects of its
operation to the authorities?
The Ecuadorian government has not enacted new laws during the pandemic requiring
companies to report prices, production plans or other aspects of its operation to the
authorities.

4 See the website of the National Council for Setting and Reviewing Prices for Medicines for Human Use and Consumption, available at: https://www.
salud.gob.ec/consejo-nacional-de-fijacion-y-revision-de-precios-de-medicamentos/ [Last visited on June 10th, 2020].
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COMPETITION ENFORCEMENT
3. Have authorities enforced competition laws against conducts that might be related to or have originated in the Covid-19 pandemic? If so, please provide details.
During the pandemic, the Superintendencia de Control del Poder de Mercado (the
Ecuadorian competition agency) has worked on two fronts. First, after a series of
scandals relating to bid-rigging and high prices of personal protective equipment and
other supplies needed to fight the pandemic5, the agency publicly exhorted private
companies to observe and respect norms relating to competition. The first exhort
was directed specifically to manufacturers, suppliers and distributors of respiratory
protection devices and cleaning products, reminding them that excessive or unjust
prices can be investigated and fined as abuses of dominance under Ecuadorian law.
The second call to attention was aimed to manufacturers, suppliers and distributors
that participate in public tenders, underlining that cartels are a very serious offense
that can be investigated and tried as anticompetitive by its object.
No specific cases have been made public (the entire investigation is confidential under the Ecuadorian regime, and the agency tends to publish only decisions where an
infringement is found and a fine imposed) but it is reasonable to presume the agency
is pursuing both excessive price cases and bid-rigging investigations related to the
pandemic.
The second front relates to merger control. After initially suspending all new, pending
and under-review merger filings,6 the SCPM reversed its course. Several undertakings
complained and argued they were finalizing negotiations of transactions that had to
be notified and that the suspension forced them to wait until the emergency was lifted
just to begin the five to six-month review period. It is reasonable to assume that some
of them decided to close transactions without notifying and assumed the risk of a
possible gun-jumping investigation.
Consequently, the agency adopted a sensible solution. It reinstated merger procedures with some caveats and exceptions. First, the clock will start again for transactions
that have been under review and where the agency has enough information to produce its report. Second, the eight-day rule is again in force. This rule requires all transactions to be notified within eight calendar days of ‘conclusion’.7 In recent years, the
agency has uniformly interpreted ‘conclusion’ to mean the execution of the document
from which the concentration arises, although there is some leeway to use a binding
version of some preliminary document -such as a Letter of Intent or a Memorandum
of Understanding - if the parties wish to begin the procedure earlier.

5 See for example the following media reports: Portal Diverso, ‘Ecuadorian Comptroller’s Office finds overpricing in supplies for Covid-19’ April 8, 2020,
available at https://portaldiverso.com/contraloria-de-ecuador-constata-sobreprecios-en-compra-de-insumos-para-covid-19/, La Hora, ‘Overpricing
of PCR tests research in Quito’, May 28, 2020, available at https://lahora.com.ec/cotopaxi/noticia/1102319347/investigan-sobreprecios-en-pruebas-pcr-compradas-por-quito, and Primicias, ‘New reports of overpricing in public purchases during the emergency’ May 4, 2020, available at https://
www.primicias.ec/noticias/politica/denuncias-sobreprecios-compras-emergencia/. [Last visited on 17 June 2020]
6 Superintendency of Market Power Control , Resolution No. SCPM-DS-2020-14, (March 16, 2020).
7 Filings must be made through the following email: recepcion.documentos@scpm.gob.ec.
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Once notified, and until the health emergency is formally lifted by the Executive,8 the
agency can take three courses of action:
First, begin its regular review only when the agency has up-to-date information
(corresponding to at least 2018 and 2019) allowing it to properly define the relevant
market and the main competitive constraints without having to request information
from any third party. This will most likely occur if the agency has recently reviewed
other transactions in the same relevant market.
Second, begin its review if the transaction falls under any of a number of categories
allowing it to benefit from the fast-track procedure. Those categories are the following:

1
2
3
4
5

First landing. If the firm acquiring control does not directly or indirectly conduct business in Ecuador. ‘Indirect’ activity is defined as any sale or service rendered through
any subsidiary of the economic group. Consequently, the sale of products through
an independent distributor does not constitute indirect activity and thus may benefit
from expedited review.
Market share. The parties’ joint share in each of the relevant markets, both in horizontal and vertical mergers, must be less than 30 percent. This exception was created for
economic groups with large sales that trigger the turnover threshold, but which have
marginal activity in the affected relevant markets.
Market concentration I. Horizontal mergers where the affected relevant markets have
a pre-merger HHI of 2000 points or less and the post-merger delta is less than 250
points.
Market concentration II. For vertical mergers where the affected relevant markets
have a pre-merger HHI of 2000 points or less.
Failing firms. The agency incorporated a three-limbed test inspired by the EU Guidelines, with some variations that may have substantial consequences. The test comprises
the following elements: (i) that undertakings are unable to meet their financial obligations in the near future; (ii) lack of existence of potentially less restrictive alternatives.
This limb imposes a high evidentiary threshold, namely, proof that all efforts have been
made to find the least restrictive alternative; and (iii) that absent the merger, the target company would exit the market.

If the merger does not allow the agency to adopt any of the foregoing two courses of
action, the notifying party must still submit all documents within eight days of the conclusion of the agreement, but the review period will only begin once the emergency ends.
Finally, even though all transactions that fall within the above exceptions will move
forward, the agency has announced that it will prioritize all cases related to the food
industry and associated markets, pharma and medical supplies, cleaning and disinfectant products, and tourism and associated industries.

8 Executive order No. 1017, (March 16, 2020).
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COMPETITION ENFORCEMENT
4. Have any guidelines or comments being issued as regards the application of
competition laws in the context of the pandemic?
No guidelines have been issued as regards the application of competition laws in the
context of the pandemic.

ONLINE PLATFORMS
5. Have the authorities enforced competition or price control laws in the context
of digital platforms during the Covid-19 pandemic? If so, have online marketplaces
taken measures against sellers using their online platforms?
The Ecuadorian agency has not enforced competition or price control laws in the context of digital platforms during the Covid-19 pandemic.

LOOKING FORWARD
6. Do you expect the enforcement of the measures described above to continue
after the Covid-19 pandemic?
We do expect the enforcement of the price gouging and cartel investigations to continue after Covid-19, including the enforcement of regulations relating to price controls
enacted during the pandemic.
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»

PRICE CONTROLS
1. Are there any laws setting maximum prices, or regulating supply?
In general, the Constitution and the laws of the Republic of Guatemala have been interpreted not to allow price controls by the government authorities. However, some
exceptions can be found in areas such as interest rates, concerning usury, and prices
subject to regulatory proceedings, such as the supply of electricity. In addition, the
Constitution (Sections 138 and 139) provides for a few situations where the president
can decree a state of ‘exception’ where some constitutional rights can be limited. The
‘exceptional’ situations (such as emergency, public calamity, or war) and the kind of
emergency powers that the government can exercise are regulated by the Public Order Act of 1965 (as amended).
When the president, with his cabinet, decrees a state of exception, a confirmation by
Congress is required unless it is only taken on a preventive basis and for a maximum
of 15 days. When ‘public calamity’ is declared —as in the present circumstances—the
president has the power to set maximum or minimum prices for products considered
a basic necessity to the population and to prevent that such products become hoarded (Section 15. 5 of the Public Order Act of 1965).
In the face of the Covid-19 pandemic the president issued Decree No. 5-2020, ratified
by Congress on March 21, 2020 (Decree of Congress No. 8-2020).
Decree No. 5-2020 had a maximum term of 30 days and has been extended by the
Executive and ratified by Congress four times and amended once. In Section 5. f) (as
amended) it regulates the power to set minimum and maximum prices for all those
products or services related to the prevention, treatment, contention and response
to the pandemic. All of the agencies of government, depending on their respective
material jurisdiction, have been delegated and charged with the enforcement of the
provisions of Decree 5-2020.
In addition, Congress passed the ‘Additional Measures Act 15-2020’ where the telecoms, electricity distributors, cable TV providers and water supply utilities are prevented from ceasing the supply of their services for lack of payment during the state of
public calamity and are obligated to enter into payment deferral ‘agreements’ for up
to 12 months with those customers that apply for a deferral on the grounds of their
inability to pay. The Additional Measures Act has been challenged before the Constitutional Court and the ruling is pending.
Up until the end of July 2020 no maximum prices have been set nor any regulations
mandating the maximum supply of any products been issued. Although some NGO’s
and some Congress representatives have reported that the prices of some basic commodities and products or the price of the so called ‘basic basket’ (a set of products
representative of the consumption by an average household during a certain period
of time) has increased, there are no reports of the specific enforcement of any of the
maximum price control regulations.
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INFORMATION REGIMES
2. Are companies obliged to report prices, production plans or other aspects of its
operation to the authorities?
As a general rule, except for those business firms (as in the case of banks and some
financial firms, distributors of gasoline and other products derived from oil, and tobacco products) required to report prices and/or production under the legal rules
applicable to them in non exceptional circumstances, there are no reporting requirements under Decree 5-2020.
There is a general duty of private companies to cooperate as required with the public
authorities handling the public calamity and this may include the obligation to provide
any information concerning production, input, prices, and output (Section 5.d Decree
5-2020).

COMPETITION ENFORCEMENT
3. Have authorities enforced competition laws against conducts that might be related to or have originated in the Covid-19 pandemic? If so, please provide details.
As regards the enforcement of specific legislation on competition, Guatemala presents an exceptional case as it does not have any specific competition law nor any
specific authority in charge of competition matters. There are some provisions in the
Constitution (i.e. Section 130) that mandate the State to set limits to business firms
tending to secure a dominant position and to protect the market economy. In addition, there are scattered legal provisions concerning free competition (as in the Telecoms Act of 1996, in the Energy Act of 1996, in the Code of Commerce and in the
Industrial Property Act).
As regards the legal provisions that have been enacted to handle the Covid-19 pandemic, the closest to the protection of free competition are those prohibiting the
hoarding of commodities or of products in order to reduce the supply thereof. As
mentioned before, all the agencies of government have been charged with the enforcement of these provisions in their respective material jurisdictions. The principal are
the Ministry of Economy and the Consumer Protection Agency. 1

4. Have any guidelines or comments being issued as regards the application of
competition laws in the context of the pandemic?
Not applicable. Please refer to question 3 above.

1 See Section 15. 5 of the Public Order Act of 1965.
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ONLINE PLATFORMS
5. Have the authorities enforced competition or price control laws in the context
of digital platforms during the Covid-19 pandemic? If so, have online marketplaces
taken measures against sellers using their online platforms?
The use of online platforms during the pandemic has experienced a notable increase. From banking transactions and services to the purchase of all kinds of products
and services, the use of online platforms has become ‘the’ option. The government
has made use of online platforms in order, for example, to handle the application for
furlough measures with the labor force and in order to provide subsidies through the
electric bill of those households with small consumption levels. However, the authorities have not used these means in order to enforce price controls or other matters
related to competition beyond the possibility for those affected by abusive prices to
file complaints online with the competent authorities.

LOOKING FORWARD
6. Do you expect the enforcement of the measures described above to continue
after the Covid-19 pandemic?
The Covid-19 pandemic does not appear to have had an impact regarding the long lasting debate over the enactment of specific legislation for the protection of free competition. For the last three decades or so, several bills have been introduced to Congress and Guatemala has undertaken to regulate competition under two free trade
agreements (one with Central America, the United States and the Dominican Republic
and the other with the European Union). However, on the one hand, the Guatemalan
economy is a relatively open economy and in the few areas where some specific competition problems exist (such as import barriers or tariff protectionism), the State is in
one way or another behind or involved in the situation.
The current Administration and members of Congress took office last January 14.
Thus, the public policy and legislative agendas have been severely affected by the
pandemic. Right before its initial stage, a bill for a Competition Act was in the so called ‘economic agenda’ and it is expected that, in order to foster the recovery of the
national economy, this and other bills may come to a foreground.
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PRICE CONTROLS
1. Are there any laws setting maximum prices, or regulating supply?
The foundation for the Mexican State to intervene on prices lies in the third paragraph of section § 28 of the Mexican Federal Constitution, which explicitly refers to the
possibility of setting maximum prices for products or inputs that are either necessary
‘for the national economy’ or ‘for popular consumption’; it also allows for the definition
of ‘modalities’ to the distribution of such products, to avoid unnecessary or excessive
intermediation, leading to undersupply or price increases.
After an era of protectionism and excessive price intervention by the State1, the legal
framework evolved to a gradual introduction of legal padlocks to ensure price intervention would only proceed in regulated sectors and/or absent effective competition in the
markets2. This implies that price control will usually demand a great deal of involvement
by competition agencies3. On the downside, this led to a process which may not be flexible enough to address sudden needs, implying that we will have to make use of available
tools in terms of antitrust, consumer protection and regulation in a creative manner to
ensure the best results during the pandemic and, most of all, during the recovery period.
As a result of this, there is not one single provision comprising all price control powers. For
ease of exposition, however, we can generally classify them in ‘regulatory’ or ‘exceptional’.
Regulatory price controls are given in strategic markets such as energy4, air, sea and
ground transportation, telecom, pharmaceutical, banking, and so on, in which the sectorial law empowers the regulator to apply price restrictions (usually maximum) or
other commercial measures (e.g. restrictions to sales conditions, informational obligations and so on). They can reach both the whole value chain or only one part of it and
will be in force as long as the regulation exists.
While the underlying reasoning for regulatory price controls is that these sectors are
usually affected by market failures calling for particular correction, in most cases, the
sector law will require the competition agency to assess effective competition in the
market, to either set or cease these controls. However, there are still some industries
that do not require this formal participation from the competition enforcer; for example, pharmaceutical products and medical inputs are subject to maximum public prices
set by the Ministry of Economy without the need to wait for an assessment by Cofece5.
In any case, the agency still retains its general advocacy powers and could conduct
studies or issue non-binding opinions when applicable.
1 For a deeper review on competition policy evolution in Mexico see Silvia Castañeda, Sergi, ‘Competencia, Precios y Monopolios: 100 años de Concentración Industrial’, published in ‘Cien ensayos para el centenario. Constitución Política de los Estados Unidos Mexicanos’, Vol.: Estudios económicos y
sociales’, Esquivel Gerardo, p. 343-355.
2 Marked by the 1992 North America Trade Agreement (NAFTA) and the issuance of the first Federal Economic Competition Law on December that
same year, with its subsequent amendments in 2006 and 2011, followed by the 2013 amendment to section §28 of the Federal Constitution and the new
and currently in force Federal Economic Competition Law of 2014.
3 In Mexico, competition enforcement is entrusted to the Federal Economic Competition Commission (‘Cofece’) for all areas of the economy except for
telecom and broadcasting, which will be applied by the Federal Telecommunication Institute (‘IFT’). References in this document to the competition
agency are thus mainly addressed to Cofece as the competition enforcer that interacts with sector regulators.
4 Where only public expenditure of LPG, gasoline and diesel are unregulated in terms of prices.
5 See Section §31 of the Federal Health Law. Cofece is, however, a formal member of the Commission that sets reference prices for pharmaceutical
products in public bids.
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Aside from these sectoral price controls, there are
also exceptional price control measures that can
be imposed to goods outside regulated markets,
provided they are necessary for the economy or for
popular consumption6. For this exceptional price
control to happen, several requirements must be
met. First, the head of the Executive Branch must
issue a formal decision listing the goods (markets)
that will be subject to price control. In addition,
the competition agency must issue a decision
stating that the relevant market under discussion
lacks effective competition; note that this is not a
unilateral assessment but rather implies the participation of potential affected parties7. Finally, the
Ministry of Economy will set the maximum prices,
considering the competition agency´s opinion and
supply considerations and the Federal Consumer
Protection Agency (‘Profeco’) will be in charge of
monitoring and sanction in case of infringement.
This process is not flexible enough to be adopted
in an expedite manner, and could therefore hardly
serve the immediate needs of the current pandemic (although one cannot discard its potential use
in the post-Covid context).
As a result, excessive pricing or price gouging
control has been enforced by Profeco’ through
administrative processes based in its exceptional
powers to revise unjustified price increases during emergency situations (e.g. natural disasters

or health crisis)8. Based on these powers, Profeco has announced proceedings to several producers and sellers of general consumption foods
(e.g. tortilla, egg, beans, corn, sugar, sugar cane,
oil, flour, nixtamal flour and molasses) and health
related products such as alcohol, antibacterial gel
or face masks9. An important restriction in this regard is that these processes usually cannot cover
intermediate buyers affected by excessive priced
goods (i.e. for transformation).
Conversely, since Profeco processes focus only on
whether the price increase is ‘unjustified’, if such
price increase results from an antitrust violation
(e.g. cartel behavior or abuse of dominant position), Cofece will have a 10-year statute of limitations to investigate and penalize the infringement.
This has been made clear by Cofece which, in parallel, has turned to advocacy and communication
tools to warn the general public and specific industries about the risks of potential competition
law infringements leading to price increases, specifically in the real estate and sugar cane, alcohol
and derivatives industries10.
Finally (and although rarely enforced) some antique criminal provisions are still included in the
Federal Criminal Code and could serve to prosecute excessive pricing when referred to general
consumption goods or inputs, leading in theory to
two to 10 years of imprisonment.

6 See Section §9 of the Federal Economic Competition Law.
7 See Section §96 and §97 of the Federal Economic Competition Law. Note that even an expedite process (following explicit request of the Executive
branch) would need to observe due process of law rights, granting a reasonable term for affected parties to produce defenses and evidence (i.e. a term of
20 business days).
8 See Section §10 Bis and 128 of the Federal Consumer Protection Law.
9 See Profeco’s Press Releases, ‘Apercibe Profeco a 26 proveedores por alzas injustificadas en precios de tortilla, huevo y por no bajar precios de gasolina’,
March 27, 2020, available at https://www.gob.mx/profeco/prensa/apercibe-profeco-a-26-proveedores-por-alzas-injustificadas-en-precios-de-tortilla-huevo-y-por-no-bajar-precios-de-gasolina?idiom=es and ‘Inicia Profeco procesos administrativos a 23 supermercados y 223 comercios minoristas’,
April 23, 2020, available at https://www.gob.mx/profeco/prensa/inicia-profeco-procesos-administrativos-a-23-supermercados-y-223-comercios-minoristas?idiom=es, [Last visited on June 11th, 2020].
10 See Cofece’s press release No. 014-2020, March 30, 2020, available in Spanish at https://www.cofece.mx/envia-cofece-prevenciones-a-la-camara-nacional-de-la-industria-azucarera-y-alcoholera/ and No. 015-2020, March 31, 2020, available in Spanish at: https://www.cofece.mx/previene-cofece-a-la-asociacion-nacional-de-desarrolladores-inmobiliarios/ [Last visited on June 11th, 2020].
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INFORMATION REGIMES
2. Are companies obliged to report prices, production plans or other aspects of its
operation to the authorities?
As anticipated, it is not uncommon for regulatory price controls to come along with
a series of additional regulatory measures, including the obligation to provide notices
or file reports to the sector regulator. In fact, information duties are far more common
than price controls and are a usual measure in regulated sectors.
Moreover, there is no specific provision preventing the government or imposing restrictions to set information duties in non-regulated markets. Any such attempt would,
of course, be subject to fundamental rights and general regulatory principles (i.e. they
would need to be fully justified, necessary, proportional and so on).

COMPETITION ENFORCEMENT
3. Have authorities enforced competition laws against conducts that might be related to or have originated in the Covid-19 pandemic? If so, please provide details.
As a result of the pandemic, by the end of March 2020 most institutions in Mexico
(including competition agencies) declared a formal suspension of terms applicable
to most processes, except those regarded as essential, currently comprising merger
clearances, opinions on competition matters, general antitrust guidance and orientation, leniency processes and resolutions to investigations in advanced stages11.
Nevertheless, all enforcement actions (e.g. formal openings of new investigations and
all related acts thereof such as requests for information or dawn raids) are formally
suspended. This means that although Cofece has not been able to formally initiate enforcement actions in connection with conducts related or originated by the Covid-19
pandemic, they have made it clear that anticompetitive behavior arising during or as
a result of the pandemic will not be tolerated but will rather be investigated and punished severely12.

11 All these applicable for Cofece, while IFT is active only in concentrations. See Diario Oficial de la Federación, ‘Acuerdo mediante el cual el Pleno
resuelve que no correrán los plazos de algunos procedimientos tramitados ante la Comisión Federal de Competencia Económica’, May 29, 2020, available at
https://www.dof.gob.mx/nota_detalle.php?codigo=5594076&fecha=29/05/2020 [Last visited on June 11th, 2020]. Note that the process to assess effective competition conditions (in order to enable price control setting) is not included among these exceptions, from which we can deduce the Executive
Branch has not, to date, attempted to pursue it.
12 Alejandra Palacios Prieto, Chairwoman of Cofece, Sergio López Rodríguez, head of the Investigative Authority.
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4. Have any guidelines or comments being issued as regards the application of
competition laws in the context of the pandemic?
By the beginning of the health crisis in Mexico, Cofece published a press release including (non-binding) views and interpretations of the competition law in the context
of the pandemic. In its comments, Cofece acknowledged that this is a time in which
cooperation among competitors could be necessary to ensure goods and services to
correctly reach consumers. As a result, a summary form of notice or proceeding was
enabled to revise and pre-approve provisional cooperation projects necessary to keep
operations or reach consumers during the pandemic13.

ONLINE PLATFORMS
5. Have the authorities enforced competition or price control laws in the context
of digital platforms during the Covid-19 pandemic? If so, have online marketplaces
taken measures against sellers using their online platforms?
Authorities have not enforced competition or price controls in the context of digital
platforms in Mexico yet; as previously stated, this does not mean that competition
enforcement will not cover these markets, if Cofece has legitimate reason to open an
investigation once the suspension due to the health crisis has ceased.
In this context it is to be noted that digital economy, although still incipient in Mexico,
was already at the center of both antitrust enforcers’ attention even before this health
emergency.
One of the most relevant decisions in this matter was in fact given during the quarantine, although not at all related to Covid-19 but rather to a dispute among the two
antitrust regulators (Cofece and IFT), which claimed jurisdiction over a merger notice
for the acquisition of a certain food delivery platform14.

13 See Cofece’s press release No. 012-2020, March 27, 2020, available in Spanish at https://www.cofece.mx/postura-cofece-ante-emergencia-sanitaria/
and its clarifications at https://www.cofece.mx/respuesta-a-preguntas-relacionadas-con-el-comunicado-cofece-012-2020/ [Last visited on June 11th,
2020].
14 First Collegiate Circuit Court Specialized in Economic Competition, Jurisdictional Conflict No. 4/2019 on Telecom and Broadcasting matters.
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After some practical complications and delays (aggravated by the Covid-19 judiciary
suspension), the Specialized Court decided that it is Cofece (and not the telecom and
competition regulator IFT) who holds jurisdiction over the matter, given that the service rendered is not of a telecom nature despite of the fact that the platform operates
online.
The judiciary and potential administrative decision of this case, along with one preceding merger decision by Cofece can be considered as the first major digital antitrust
decisions in Mexico. With the Covid-19 pandemic boosting on-line platforms and digital economy, we should expect this topic to be at the center of antitrust discussion
in the future.

LOOKING FORWARD
6. Do you expect the enforcement of the measures described above to continue
after the Covid-19 pandemic?
Antitrust enforcement in the future seems definitely challenging with regards to Mexico. Advocacy tools will play a fundamental role in the recovery period as state regulators will likely feel tempted to pursue short-term goals to reactivate the economy,
in a way not always compatible with or even harmful to competition and ultimately,
consumers.
In this context, it would not be surprising to see a rise in protectionist trends (e.g.
attempts to implement extraordinary price regulations or to amend sectoral laws to
extend currently available regulatory powers). Competition agencies must stay faithful to their purpose and creatively use all advocacy tools to look for measures that
are compatible with or less restrictive to competition principles, and in the long term,
more consistent with consumer welfare.
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PRICE CONTROLS
1. Are there any laws setting maximum prices, or regulating supply?
The Peruvian Legal System exceptionally contemplates the regulation of maximum
prices and supply in certain specific markets. Notwithstanding this, it must be considered that, as a rule, prices and conditions of purchase, sale and production are determined by the interaction of supply and demand.
The economic model adopted by the Peruvian State is that of a ‘Social Market Economy’. This model is based on the rule that private initiative is free, ensuring that individuals have the right to conduct business1.
The State’s aim is oriented at the promotion of employment, health, education, security, public services and infrastructure, among others. The State can only have a subsidiary role in the economy, which means that any intervention must be exceptional and
authorized by law. On the same note, State enterprises are limited to cases in which
a service or good needs to be provided in the absence of private entrepreneurship.
Because of this, the State is prevented from undertaking business activity unless it
is authorized by express law and is justified for reasons of public interest or manifest
national convenience, a scenario in which it could carry out business activity in a subsidiary manner2.
In this context, the State promotes the growth of private investment by guaranteeing
a regime of free access to economic activity and free competition3. The latter implies,
as stated, that prices result from the interaction of supply and demand. However, the
legal framework has provided for an exception applicable to public utilities’ tariffs insofar as these are the only prices that can be administratively set4.

1 Section §58 of the Political Constitution of Peru regarding the Social Market Economy provides that ‘Private initiative is free. It is exercised on a social
market economy. Under this regime, the State guides the development of the country, and acts mainly in the areas of employment promotion, health,
education, security, public services, and infrastructure.’
2 Section §60 of the Political Constitution of Peru regarding the Economic Pluralism provides that ‘The State recognizes economic pluralism. The
national economy is based on the coexistence of various forms of property and business. Only authorized by express law, the State can carry out business
activities, directly or indirectly, for reasons of high public interest or of manifest national convenience. Business activity, public or non-public, receives the
same legal treatment.’
3 Section §2 of Legislative Decree No. 757, the Framework Law for the growth of Private Investment, establishes that ‘ The State guarantees free private
initiative. The Social Market Economy is developed based on free competition and free access to economic activity’.
4 Section §4 of Legislative Decree No. 757, the Framework Law for the growth of Private Investment, establishes that ‘Free competition implies that
prices in the economy result from supply and demand, in accordance with the provisions of the Constitution and the Laws. The only prices that can be set
administratively are the rates for public services, in accordance with what is expressly provided by Law of the Congress of the Republic.’
5 Under the Law on Electric Concessions, Law-Decree No. 25844,the transmission and distribution tariffs will be regulated by the Energy Tariffs
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The public services whose tariffs are regulated are
mainly electricity5 (its regulator being OSINERGMIN), telecommunications6 (its regulator being
OSIPTEL), transport infrastructure (its regulator
being OSITRAN) and water and sanitation services7 (its regulator being SUNASS).
For said services, the corresponding regulatory entity sets rates that ensure the efficient operation of
the industry at the lowest cost for the final consumer, while guaranteeing costs are covered, efficient
investments in the network are made, and some
degree of profit for the company is guaranteed.
The tariff scheme has not undergone modifications due to the expansion of Covid-19 in the country. However, regulations have been issued within
the framework of the State of National Emergency

declared by the Executive Power in March 20208,
which seek to guarantee the continuity of the provision of public utilities, such as telecommunications9 and the provision of electricity and domestic natural gas to vulnerable populations10.
At the end of last March, the government announced that all toll collection from national roads administered by the Ministry of Transportation was
suspended until further notice11. Likewise, last May
Congress enacted Law No. 31,018 which establishes that all toll collection from national, regional
and local roads on private concession is suspended during the Sanitary Emergency resulting from
the Covid-19 pandemic. The law specifically states
that its application will not generate any countervailing duties for the concessionaires12.

Commission regardless of whether they correspond to sales of electricity for the public service or for those supplies that are made under competitive
conditions, as established by the Regulation of the Law. For the latter, generation prices will be obtained by agreement of the parties.
6 Section §67 of the Telecommunications law, Supreme Decree 13-93-TCC, which establishes that concessionary companies of public telecommunications services can freely establish the rates they provide, as long as they do not exceed the cap rate system established by the Supervisory Agency for
Private Investment in Telecommunications. This body is responsible for designing and approving the applicable cap rate system. In the event that the
concession contract establishes a certain rate criterion, this will be the applicable one. The Supervisory Agency for Private Investment in Telecommunications may choose not to establish cap rates when, due to the competition between companies, a reasonable rate is guaranteed for the benefit of the user.
7 Section §26 of Supreme Decree 017-2001-PCM establishes the Scope of the Regulatory Function as follows: ‘In exercising the regulatory function,
National Superintendence of Sanitation Services is empowered to: a) Establish the structure and tariff levels for companies; b) set and readjust, in accordance with current regulations, the rates for the provision of sanitation services for private and mixed providing companies as well as for public providing
companies that have entered some type of private participation contract.’
8 See Supreme Decree N° 44-2020-PCM.
9 By Presidential Resolution No. 35-2020, the Supervisory Agency for Private Investment in Telecommunications (OSIPTEL) established that, during
the State of National Emergency, telecommunications operators cannot suspend or terminate the public telecommunications service due to lack of payment. Currently, by Resolution No. 067-2020-CD/OSIPTEL, OSIPTEL has established that operators wll be able to suspend their service after June 15,
2020; provided that the user has more than two (2) bills due. After July 1, 2020; these special conditions will no longer apply.
10 By Urgency Decree No. 035-2020, the government established that electricity and domestic natural gas bills issued during the Sanitary Emergency
would be fractioned for up to twenty-four (24) months. The regulation is only applicable to users belonging to ‘vulnerable populations’, which are defined
as residential users of electricity with a monthly demand of up to 100 kWh, rural users of electricity, and residential users of natural gas with a monthly
demand of up to 20 M3. By Urgency Decree No. 062-2020, residential electricity users with a monthly demand of up to 300 kWh, were added to this
definition.
11 See Peruvian Government’s Press release ‘MTC: Se suspende cobro de peajes, administrados por Provías Nacional, durante el estado de emergencia’
, March 30, 2020, publicly available in its website (only in Spanish) at: https://www.gob.pe/institucion/mtc/noticias/111624-mtc-se-suspende-cobro-de-peajes-administrados-por-provias-nacional-durante-el-estado-de-emergencia [Last visited on June 10, 2020].
12 This specific provision of the law is currently being questioned by the executive branch of government in the Constitutional Tribunal.
13 See Supreme Decree 014-2011-SA.
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INFORMATION REGIMES
2. Are companies obliged to report prices, production plans or other aspects of its
operation to the authorities?
Public utility companies are required to disclose information to public utility regulators regarding their operations. These disclosure obligations have not been halted
during the Covid-19 pandemic but have been supplemented by temporary measures
aimed at guaranteeing the provision of services within the framework of the State of
National Emergency.
Prior to the Covid-19 pandemic, retail pharmacies and drugstores were already required to report their prices to the National System of Pharmaceutical Product Price
Information (SNIP, for its acronym in Spanish)13. Additionally, these companies are
required to ensure a permanent stock of a list of generic drugs14 or be able to provide
proof of their regular purchase by consumers. A fine of up to S/ 17,000 (approximately USD 5,000) is set for the breach of this obligation. As a result of the Covid-19
outbreak, the government has added three generic drugs that are prescribed to treat
symptoms of Covid-19 to said list15.
Moreover, education services are currently being provided ‘online’ due to the nationwide lockdown measures, which has led to pressure from consumers to reduce prices for
private schools. As a result, the government issued Legislative Decree No. 1476, which
forces private schools to report to consumers (i.e. parents) the disaggregated costs
behind their education services, separating services which can be provided remotely
(i.e. ‘online’) from those that require to be provided at the classroom.
By providing ‘consumers’ with this information and forbidding private schools from
charging for education services which cannot be provided remotely during the mandatory lockdown, the law seeks to empower the former to request an appropriate
price reduction or provide grounds for the termination of the education contract.
Private schools which fail to submit said information can be fined up to 50 Unidades
Impositivas Tributarias (UIT, approximately USD 60,000).

14 See Emergency Decree 007-2019 and Supreme Decree 026-2019-SA. The list of generic drugs can be found in the following link:
https://bit.ly/3dxgj23
15 See Ministerial Resolution 302-2020-MINSA.
16 INDECOPI stand for ‘National Institute for the Defense of Competition and the Protection of Intellectual Property’.
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COMPETITION ENFORCEMENT
3. Have authorities enforced competition laws against conducts that might be related to or have originated in the Covid-19 pandemic? If so, please provide details.
As the competition agency, INDECOPI16 has so far not enforced competition laws
against conducts related or originated in the Covid-19 pandemic. However, it has conducted some actions specifically related to it in its role as consumer protection and
unfair competition agency.
Regarding consumer protection and in the context of the extraordinary measures that
were issued by the Health Ministry, INDECOPI was temporarily given authority to supervise the submission of price and stock data by retail pharmacies and drugstores17.
Said delegation of authority is restricted to supervision powers, as health authorities
have held the authority to assess the infringement and impose the applicable fine.
Moreover, a recent Bill was approved by Congress which modifies the current Penal
Code and the Consumer Protection Code, in order to establish hoarding and profiteering both as crimes and administrative infringements. Particularly, the Bill includes
the hoarding and profiteering of ‘essential goods’ during a crisis or emergency as
infractions to the Consumer Protection Code. The Bill has not yet been ratified by the
President and, therefore, there has not been any enforcement on the matter.
Finally, regarding unfair competition and unlawful advertising, INDECOPI has conducted several actions in the marketplace to ensure that consumers are not being misled
by claims related to the false efficiency of certain products or services to prevent,
treat or even cure Covid-19.

17 See Urgency Decree 059-2020.
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4. Have any guidelines or comments been issued as regards the application of
competition laws in the context of the pandemic?
In the context of the Covid-19 pandemic, INDECOPI published a press release underlining
the legality of agreements that maximize the efficiency of production and distribution
for the benefit of consumers, especially in the market of the supply of essential inputs18.
Thus, economic agents can join efforts to reduce technological or distribution costs.
However, INDECOPI strongly emphasized that this type of agreements cannot be
used as an excuse for the creation of cartels or other practices that restrict competition as these conducts are prohibited under the Peruvian Competition Law even in
crisis scenarios.

ONLINE PLATFORMS
5. Have the authorities enforced competition or price control laws in the context
of digital platforms during the Covid-19 pandemic? If so, have online marketplaces
taken measures against sellers using their online platforms?
The authorities have not issued any competition or price control law in the context of
digital platforms during the Covid-19 pandemic, nor online marketplaces have taken
any measures against sellers using their platforms.
However, as the authority in charge of supervising unlawful advertising, INDECOPI recently declared that it managed to take down 144 advertisements in digital platforms
which announced false claims related to the efficiency of certain products or services
to prevent, treat or even cure Covid-19.

18 See INDECOPI’s press release ‘El INDECOPI precisa que acuerdos de colaboración para asegurar abastecimiento de productos durante emergencia
son lícitos de acuerdo a la ley de libre competencia’, May 22, 2020, publicly available in its website (only in Spanish) at: https://www.indecopi.gob.pe/-/
el-indecopi-precisa-que-los-acuerdos-de-colaboracion-para-asegurar-el-abastecimiento-de-productos-y-enfrentar-la-emergencia-del-covid-19-son-licitos-d [Last visited on June 11th, 2020].
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LOOKING FORWARD
6. Do you expect the enforcement of the measures described above to continue
after the Covid-19 pandemic?
As stated above, so far there have not been significant changes to the enforcement of
competition laws to the disclosure obligations or to price controls that were in place before the Covid-19 pandemic.
It must be noted, however, that during the pandemic several bills have been put
forward with the aim of easing its economic impact on the population. As an example,
while not strictly linked to Covid-19, Bill No. 5355/2020-CR enables INDECOPI to declare certain markets related to the pharmaceutical industry as ‘highly concentrated’
and to implement structural measures.
With a more general scope, Bill No. 5279/2020-CR exonerates users from any interest
rates applicable for due payments originated during the Covid-19 pandemic up until
September 2020, related to public utilities (water, electricity, telecommunications and
domestic gas), financial services and even credit card bills. In a similar fashion, Bill No.
5250/2020-CR establishes a cap for interest rates in the financial market.
In addition, Bill No. 5317/2020-CR exonerates electricity users (individuals) supplied by
State-owned distributors from any payment up to six months after the conclusion of
the Sanitary Emergency. With a similar objective, Bill No. 5344/2020-CR increases the
subsidy for electricity for rural and rural-residential areas by 50% during the whole year.
While several bills have been put forward by different parties in Congress in order to
establish some sort of price control regime (e.g. financial services), most of them are
related to the pharmaceutical market and the pandemic19.
Lately, Bill No. 5456/2020-CR prohibits landlords from terminating renting agreements
and evicting their tenants up to 90 days after the Covid-19 Sanitary Emergency is over.
Likewise, in the following months of the pandemic, it is possible for bills to be approved by Congress seeking to establish price control regimes for certain products or
services which are related to the treatment of Covid-19 symptoms or its potential
cures.
While the application of said price control regimes should in any case be limited to the
pandemic or a short period after it (e.g. six months), we cannot rule out that the government or Congress may seek to extend its application to other ‘essential goods or
services’ and/or even to future ‘crisis scenarios’.

19 See Bills 5237/2020-CR, 5281/2020-CR, 5293/2020-CR, 5300/2020-CR and 5311/2020-CR.
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»

PRICE CONTROLS
1. Are there any laws setting maximum prices, or regulating supply?
Uruguay has laws that allow the government to regulate or otherwise set prices of
certain goods. Decree-Law No. 10,940 of 1974 creating the National Council on Subsistence and Price Control and Decree-Law No. 14,791 of 1978 creating the National
Directorate for Costs, Prices and Revenues (DiNaCoPrIn) allow the executive body to
either regulate or set the prices of ‘first necessity’ items based on the ‘socio-economic’ circumstances.
While Decree-Law No. 10,940 provides a list of what was then considered ‘first necessity’ items (in short: food and basic consumer goods, as well as basic agricultural
inputs, and some limited manufactured goods),1 it also gave the Executive Power discretion to extend that list to other items. Decree-law No. 14,791 goes even further by
enabling the Executive Power to designate goods or services whose prices it chooses
to regulate administratively2 (with a very limited number of exceptions).3
While both of these decree-laws date back to the 1970s, they have never been repealed and have in fact been used as a legal basis for other regulations fairly often and
up until the present day.
Nevertheless, the current government has not invoked these two decree-laws when
taking measures to curb price increases during the Covid-19 pandemic. In the last three
months, the Uruguayan government has taken a firm but rather informal approach to
fight price increases.
As early as March 2020, the government voiced its concern for a perceived increase
in the price of certain products that suddenly became first necessities in the face of
the global pandemic (alcohol-based hand sanitizer, face masks, etc.). However, this
concern gradually extended to other basic consumer goods.

1 Section §14 of Decree- Law No. 10,940 establishes that ‘industrial plants and their seeds, such as flax, sunflower, peanuts, beet and sugar cane, cereals
and pulses, their flours and by-products, tubers, rice, coffee, fruits, vegetables, bread, meat, fresh fish, poultry, eggs, milk, lard, herb, farina, sugar, noodles,
oil, edible fat and frigonal oils, tallow, running water, common salt, honey, coal, wood for fuel, electric light, gas, oil and its derivatives, denatured alcohol,
matches, common soap, agricultural machines, implements and utensils, or intended for small industry other than luxury goods and homework, burlaps,
bags, building materials, sisal thread, chemical or pharmaceutical products for therapeutic or prophylactic application, articles, furniture, household
utensils and clothing, coats and shoes that do not have a luxury character, tires in general, paper in general, wires in general, processed rubber or not, and all
articles of rubber, sulfur in its various forms, metal packaging in general, all items for fishing and utensils essential for the fishing industry, alcohol, domestic
table wines, beer, mineral water, fruit juices, the cabuya in general (steel wire ropes for cove, esparto grass, manila and white hemp ropes and Cape Cairo and
the like), fertilizers or fertilizer products, products intended for the cure or preservation of diseases or pests affecting livestock and agriculture and the basic
raw materials used in the preparation of the above products, cement (composition of rubber and naphtha used in the manufacture of handbags, footwear,
apparatus, belts, luggage, etc. ), lenses and frames for lenses, trucks and truck chassis, all fodder, tobacco and cigarettes of popular consumption and national
manufacture and in general, the input required to produce the articles declared as essential.’ (unofficial translation).
2 Section §1 of Decree-Law No. 14,791.
3 Section §2 of Decree-Law No. 14,791 lists the following as exceptions: ‘Real estate; Exports; Transactions in securities listed on the stock exchange;
Sales at auctions of goods whose sale or the price of the product was usually quoted by that system; Tenders in the case of price calls or public tenders for the
purchase of goods or the contracting of services.’ (unofficial translation).

73

At the beginning of the pandemic, the government made use of an existing tool that tracks and
publishes daily minimum, average and maximum
prices – as observed in retail shops around the
country – for basic consumer goods (the Consumer Prices Information System).4 Responding to
growing pressure from trade unions and the general public, on March 16, 2020, the government
extended and updated this tool to those goods
that were suddenly rendered necessary in order
to fight Covid-19 (namely: alcohol-based hand sanitizers, face masks, certain soaps and tissues, and
bleach). However, this tool is limited as it merely reports on prices, and does not automatically
constrain market participants to align their prices
with those published. It was always thought more
as a guide for consumers to have an idea of what
the ‘correct’ price of goods is rather than an instrument to police retailers. As such, it fell short as a
tool to curb the inflation of basic consumer goods.

prices of basic consumer goods5 for an undisclosed period time (some press reports mentioned
45 days, while other stated 90 days).

On May 8, 2020, citing allegedly unjustified price increases and cases of ‘abuse’, the government
stepped up its measures and officially announced
that it had reached ‘voluntary agreements to cap
prices’ with several trade associations (the supermarkets’ association, the grocery importers and
wholesalers’ association, the industrial chamber,
the meat processing industry chamber and the
food producers’ association) whereby these market players would commit to maintain (‘freeze’)

Uruguay’s competition law provides for potentially significant sanctions against offenders (ranging
from, depending on the gravity of the conduct,
mere administrative warnings to fines of up to 5%
of the infringer’s turnover). This could, however,
prove difficult in practice since antitrust cases under an ‘abusive price’ theory of harm are reserved
for players that enjoy a dominant position in their
respective markets.

Based on the very limited disclosure to the public, it would appear in fact that the government is
not a party to such agreements. The agreements
are reached at the level of each trade association,
with their respective members merely ratifying its
content in separate documents. It is also unclear
whether they commit to a maximum price, or simply promise to maintain current prices.6
At the time, the government took a rather ambiguous stance. In the absence of more specifics we
are left to speculate, but the mention of the concept of ‘abusive’ prices was seen by some as a
signal that the government could use Uruguay’s
competition law (Law No. 18,159) to go after infringers.

4 See ‘Sistema de Información de Precios al Consumidor’ available at http://www.precios.uy/[Last visited on June 11th, 2020].
5 See the Uruguayan Presidency’s press release ‘Gobierno anunció acuerdo de precios para canasta básica de alimentos, higiene y sanitaria’ May 8, 2020,
available (only in Spanish) at: https://www.presidencia.gub.uy/comunicacion/comunicacionnoticias/conferencia-acuerdo-precios-canasta-basica [Last
visited on June 11th, 2020].
6 Another point that requires clarifications is whether such commitments cover the entire range of the products concerned or are limited to a ‘basic’ line
of products, leaving room for normal price increases in a ‘premium’ line of product.
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As mentioned above, up to this date measures have mainly affected basic consumer
products and goods that were suddenly rendered necessary in order to fight Covid-19
(namely: alcohol-based hand sanitizers, face masks, certain soaps and tissues, and
bleach). A list of the 84 categories or families of products affected by price controls
has filtered to the press.7
Also, the referred price control agreements concern not only the main supermarket
and retail outlets that sell directly to consumers, but also go higher upstream in the
supply chain at the level of wholesalers, producers and importers.
These measures have taken the form of voluntary agreements at the level of each of
the main trade associations. Members of these trade associations all commit, sometimes in a written document, to maintain (‘freeze’) current prices for a given period of
time (ranging from 45 to 90 days), starting from the date on which such agreements
were reached (May 8, 2020). Upon expiry of these time periods, market players will no
longer be bound by such agreements.
No agency or government body has so far been specifically appointed to enforce these measures. The government did, however, publicly announce that it would be closely
monitoring prices and that, should any abusive prices be reported, it would involve
the consumer protection unit of the Ministry of Economy. It remains to be seen whether antitrust law can realistically be applied in practice to allegedly ‘abusive’ price
increases during the Covid-19 pandemic, in particular against companies that are not
in a dominant position in their respective markets.

INFORMATION REGIMES
2. Are companies obliged to report prices, production plans or other aspects of its
operation to the authorities?
There are no price reporting measures specific to the Covid-19 pandemic. Uruguay
already has a system in place whereby prices of basic consumer goods are monitored
and published daily (minimum, average, and maximum prices throughout the country).
Under this system, stores meeting certain conditions8 must report the prices of basic
consumer goods by filing an affidavit with the competent authority on a daily basis.

7 To name a few: baguette style bread; Buenos Aires style bread; ‘campaña’ style biscuit; white packaged bread; biscuits; malted cookies; bran cookies;
crackers; sweet cookies; ’alfajores’ pastry; bread crumbs; rice; wheat flour; spaghetti noodles; noodles; ravioli; fish; several specific cuts of cow meat; whole
chicken; chicken thighs; liver; ready-to-fry breaded meat; hamburgers; ready-to-fry breaded chicken; cooked ham; leonese; salami; frankfurter style sausage; chorizo; ultra-pasteurized whole milk; milk with vitamins and minerals; plain yogurt; grated cheese; mozzarella cheese; ’Colonia’ style cheese; lean
cheese; eggs; sunflower oil; butter; sugar; ‘dulce de leche’; plain salt; bouillon cube; tea; herb; cocoa; drinking water; polenta; tomato pulp; soap powder;
detergent; rubber gloves; toilet soap; toothpaste; shampoo; deodorant; toilet paper; sanitary napkins; disposable diapers; hypochlorite solution sodium
(bleach); garbage bag; banana; sweet potato; onion; lettuce; apple; orange; potato; tomato; squash; carrot and bell pepper.
8 Stores that: (i) belong to a chain comprised of four or more sales premises, or have at least three cash registers; and (ii) commercialize not less than fifty
percent (50%) of the products that comprise the list of products surveyed.
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COMPETITION ENFORCEMENT
3. Have authorities enforced competition laws against conducts that might be related to or have originated in the Covid-19 pandemic? If so, please provide details.
No.

4. Have any guidelines or comments being issued as regards the application of competition laws in the context of the pandemic?
No. The competition authorities have so far remained silent throughout the pandemic.

ONLINE PLATFORMS
5. Have the authorities enforced competition or price control laws in the context
of digital platforms during the Covid-19 pandemic? If so, have online marketplaces
taken measures against sellers using their online platforms?
No.

LOOKING FORWARD
6. Do you expect the enforcement of the measures described above to continue
after the Covid-19 pandemic?
At this stage, we do not expect these voluntary price agreements to go beyond their
initial term. While there are decree-laws in Uruguay (as mentioned above) that enable
the government to control prices of any goods at any given point in time, the country
has a longstanding tradition of commitment to free market economics.
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»

PRICE CONTROLS
1. Are there any laws setting maximum prices, or regulating supply?
Venezuela has had in its contemporary history consumer protection systems, which
contemplated the existence of institutions to which the abuses allegedly committed
by producers of goods and service providers were denounced. Likewise, there have
always been highly regulated sectors with maximum prices, such as the pharmaceutical sector. However, with the entry into force of the Law of Fair Costs and Prices
in 2011, a price control system for all sectors of the economy was created, through
which those included in the law are subject to a single registry and the supervision of
inspection entities. Maximum profit margins were also established for each operator
in the marketing chain, an obligation to maintain prices and the possibility of being
supervised at any time by the regulator.
This legal system has been modified in various legislative reforms, and Venezuela currently has an Organic Law on Fair Prices1 and a Constitutional Law on Agreed Prices2,
through which maximum sales prices and price determination systems are effectively
established. All sectors of the economy are subject to legal price control regulations.
Some people or companies can be excluded from price control only if the President
of the Republic authorizes it. There are no sectors of the marketing chain favored or
excluded from the price control system; all sectors are subject to control and supervision.
Venezuelan law mainly determines the existence of two types of prices: fair price and
maximum sale price. The fair price can only be determined by the enforcement agency. The maximum sale price can be determined by the producer or importer or by the
enforcement agency. In the case of the maximum sale price, the producer or importer
must always be prepared to demonstrate how the final amount was calculated. Both
types of prices are the maximum prices that can be charged for the product. Additionally, the maximum profit margin was regulated, which was established at 20% for
importers and 30% for producers. On the other hand, the maximum intermediation
margin allowed for the entire chain is up to 60%, regardless of the number of intermediaries in the chain.

1 Organic Law on Fair Prices, published in the Official Gazette No. 40,787 (November 12, 2015).
2 Constitutional Law on Agreed Prices, published in the Official Gazette No. 6,342 (November 22, 2017).
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This price control system has presented many problems, especially when several exchange rate regimes existed and not all had access to the official dollar or at the levels
required for some industries. When companies justified in their inspections a price
of the dollar different from the one that the Superintendence considered applicable, very large price differences arose that caused significant sanctions. This problem
has been mitigated with the elimination of the exchange control regime. At present,
the difference between the dollar estimated by the Central Bank of Venezuela and
the dollar acquired between private companies is quite small. However, there are still
other problems in the assessment of what can be considered the cost of a product.
Replacement capacity, hyperinflation, advertising, among other factors, are not usually adequately valued by the authorities when calculating the final price that can be
assigned.
As said above, there are no sectors in the law under special treatment. However, practice indicates that the food, medicines and some medical services sectors are prioritized by the authority and are those that are usually controlled and regulated.
The National Superintendence for the Defense of Socioeconomic Rights is the enforcement agency responsible for supervising and sanctioning all subjects of the law.
This Superintendence has the widest powers of supervision and sanctioning, but can
work supported by other authorities, including the use of military and police forces in
conducting their inspections. Additionally, tax or foreign exchange controls authorities can be called to the inspection process and participate in them. The penalties that
can be applied by the enforcement agency vary widely, from fines to imprisonment.
Among the penalties for formal breaches we can list temporary or permanent closure of warehouses or companies, fines, temporary occupation of establishments with
intervention, confiscation and revocation of concessions. Regarding crimes, fines and
prison terms are foreseen for acts such as speculation, fraudulent alteration, importation of harmful goods, hoarding, boycott, conditioning of sales, resale, destabilization
of the economy, contraband, usury, and fraudulent alteration of prices; among others.
It is very important to clarify that the current law contemplates the personal and joint
criminal liability of the partners, management bodies, administration, operational and
surveillance personnel, as well as social media, web pages and other advertising media for the crimes that are investigated.
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INFORMATION REGIMES
2. Are companies obliged to report prices, production plans or other aspects of its
operation to the authorities?
The prices of the goods produced, imported or marketed and the services provided
by the applicants will be calculated in accordance with the Continuous Price Adjustment System, which is presumed to have the technical, scientific and human elements
that are required for this task. This Continuous Price Adjustment System will include
the fixing of prices in the chain of production, distribution, import, transport and commercialization of goods and services by all the subjects. The companies are obliged to
supply any type of information on prices that is required by the Superintendence and
that is considered useful for determining fair prices or maximum prices for sale to the
public. Especially when a company is being audited, the Superintendence is able to
require any information related to the determination of prices, inventories, currency
exchange used for operations and steps in the marketing chain, among others.

COMPETITION ENFORCEMENT
3. Have authorities enforced competition laws against conducts that might be related to or have originated in the Covid-19 pandemic? Have any guidelines or comments being issued as regards the application of competition laws in the context
of the pandemic?
With regard to the competition authorities in our country, it is important to clarify that
for several years their actions have been substantially reduced and the application of
the Law that regulates the matter is practically non-existent. The replacement of our
Law to Promote and Protect the Exercise of Free Competition of 1992 by the Antitrust
Law of 2014 has negatively influenced the spirit of these regulations, making it practically an additional mechanism of consumer protection. In any case, we are not aware
of any activity promoted by the antitrust regulator or the application of the Antimonopoly Law in the context of the Covid-19 pandemic.

4. Have any guidelines or comments being issued as regards the application of
competition laws in the context of the pandemic?
No. The competition authorities have so far remained silent throughout the pandemic.
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ONLINE PLATFORMS
5. Have the authorities enforced competition or price control laws in the context
of digital platforms during the Covid-19 pandemic? If so, have online marketplaces
taken measures against sellers using their online platforms?
As indicated in the answer to question 1 above, the price control system includes
operators who use electronic means or digital platforms for the exchange of goods
and services. As far as we understand, online markets have not taken other measures
than what they are obliged to take to avoid being inspected and sanctioned by the
enforcement agency.

LOOKING FORWARD
6. Do you expect the enforcement of the measures described above to continue
after the Covid-19 pandemic?
The pricing and control system that we have referred to in this chapter precedes the
appearance of the Covid-19 pandemic and we do not have any element that allows us
to assume that it will be repealed once the pandemic passes. On the contrary, it is quite certain that the system will be maintained for a time. It is important to understand
that the enforcement of price controls in Venezuela has not been uniform or regular.
Throughout these last nine years there have been times when the application of the
law has been very flexible, almost non-existent. On the other hand, in the most important moments of shortage, especially of food and medicine, or in the face of important
variations in exchange regulations, the Superintendence has acted continuously and
forcefully. Likewise, and despite the fact that the law is applicable to all sectors of the
economy, only the food and medicine sectors and some services such as subscription
television, private schools and private clinics have been constantly monitored and
eventually sanctioned.
To clarify what we have affirmed, for example, before the arrival of the pandemic in
Venezuela, during several months a flexible price control policy was enforced, fueled
by an openness towards the use of the U.S. dollar as currency of payment for goods
and services, even recognized by the President of the Venezuela. The arrival of the
pandemic and the fear of an eventual shortage of products caused the immediate
regulation of 27 products, exclusively food. Likewise, inspections by the enforcement
agency were resumed mainly in popular markets in order to detect infringements of
the price regime. With the understanding that the price control policy is seriously
conditioned by external events of a different nature and very difficult to manipulate,
we believe that all the measures described in this report will be maintained under the
above mentioned conditions.
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